
IN THE COURT OF SMT. SARITA BIRBAL, ADDL. SESSIONS  JUDGE 
& SPECIAL JUDGE, CBI (PC ACT)-06, CENTRAL DISTRICT, TIS 

HAZARI COURTS, DELHI

Case No.532169/2016
RC NO. DAI-2000-A-0002, Dated 31.01.2000

State through C.B.I.  Vs.          Jatinder Kumar Sharma,
S/o Sh. R.P. Sharma, 
R/o 9-B Telegraph Lane,
New Delhi.

Date of Institution : 26.02.2004
Arguments concluded on  : 27.10.2017 
Judgement delivered on    : 30.10.2017 

JUDGEMENT

 1. Accused J.K. Sharma was selected for Indian Police Service (IPS) 

through the competitive examination held by UPSC in the year 1982. He 

was allotted the Union Territory Cadre (UT Cadre). After his training at 

Lal Bahadur Shastri Academy, he joined Delhi Police in 1984. He was 

also sent to Police Training College at Phillaur.  He again joined Delhi 

Police in September 1984. 

 2. On  31.01.2000  vide  a  source  information,  CBI  registered  the 

instant  FIR  under  Section  13  (2)  read  with  Section  13  (1)  (e)  of 

Prevention  of  Corruption  Act,  1988  (PC  Act,  1988).  The  sum  and 

substance of the allegations in the FIR was that during the period 1982 

to 31.01.2000, the accused had acquired assets amounting atleast to 

Rs.40.00 lacs in his own name or in the names of his family members 

through corrupt or illegal means which were highly disproportionate to 

the  known  sources  of  his  income  and  for  which  he  could  not 
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satisfactorily account for. On 01.02.2000 a search was conducted at his 

residence at 9-B, Telegraph Lane, New Delhi. 

 3. After  completion  of  investigation  CBI  filed  the  present  charge-

sheet under section 13 (2) read with section 13(1)(e) of PC Act, 1988. 

 4. The check period for the FIR was taken as 1982 to 31.01.2000 i.e. 

from  the  date  on  which  the  accused  joined  IPS  to  the  date  of  FIR. 

However,  for  the purpose of  the charge-sheet,  the check period was 

taken as 01.02.1993 to 01.02.2000 being the dates of his posting as 

Deputy Commissioner of Police (DCP) of North East District, Delhi to the 

date  of  search  at  his  residence.  The  charge-sheet  avers  that  the 

accused had acquired/was holding disproportionate assets to the extent 

of Rs.9,56,040/- which were over and above his likely savings and to 

which he could not satisfactorily account for. 

 5. The charge-sheet was accompanied by the memorandum bearing 

No.U-14033/05/2003-UTS.I  dated  10.02.2004  (Ex.PW-17/A),  issued  by 

the Ministry of Home Affairs (MHA), Government of India and signed by 

Sh.Vikram Dev Dutt, Deputy Secretary (U.T. Division), Ministry of Home 

Affairs, Government of India, whereby the Central Government accorded 

sanction under Section 19 (1) (a) of P.C. Act 1988 for the prosecution of 

the accused for the offence punishable under section  13 (2) read with 

section 13 (1) (e) of that Act or for any other offence punishable under 

other  provisions  of  law in  respect  of  acts  mentioned in  the sanction 

order and for taking of cognizance of the said offences by the court of 

competent jurisdiction. At the time the sanction was accorded for the 
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prosecution of the accused, he was posted as Additional Commissioner 

of Police, Delhi. 

 6. My  learned  predecessor  vide  the  order  dated  18.03.2004  took 

cognizance  of  the  offence  and  the  accused  was  directed  to  be 

summoned for 14.07.2004. On the date the cognizance was taken, the 

accused  continued  to  be  on  the  post  of  Additional  Commissioner  of 

Police, Delhi.

 7. The accused appeared before the court on 14.07.2004. He was not 

taken  in  custody  during  investigation  and  on  14.07.2004,  he  was 

admitted  to  bail  for  trial.  The  copies  of  documents  filed  by  the 

prosecution were supplied to the accused. 

 8. My learned predecessor, vide a detailed order dated 30.10.2006 

framed a charge under Section 13 (2) read with section 13 (1) (e) of PC 

Act,  1988  against  the  accused  to  which  he  pleaded  not  guilty  and 

claimed trial. The contents of the order on charge shall be taken note of 

in the subsequent parts of this judgment. Suffice it to say at this stage 

that  the  accused was  charged having disproportionate  assets  to  the 

tune of Rs.8,14,310/-. 

 9. Accused pleaded not guilty to the charge and claimed trial.

 10. During  the  course  of  trial,  the  accused  admitted  certain 

documents under section 294 CrPC, which were shown to him. 

 11. In support of its case, the prosecution examined 56 witnesses. 

 11.1.PW-1  Sh.  Dharam  Singh  Bisht  from  M/s  Balussari  Benefit  Chit 

Fund (P) Ltd. deposed that the accused became a member of the chit 
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fund bearing number W/6-21 consisting of 40 installments of Rs.2,500 

each. That chit fund was started in February 1991 and matured in May 

1994.  During  the  period  01.02.1993  to  04.05.1994,  total  sum  of 

Rs.38,375.05 was paid by the accused to this chit fund. He proved the 

true copy of extract of statement of the chit fund as Ex.PW-1/A. PW-1 

also  deposed  that  Chit  No.X/3-11  for  Rs.2,00,000/-  comprising  of  40 

installments   of  Rs.5,000/-  per  month  was  also  contributed  by  the 

accused from January 1993 till 02.05.1998 and accused paid a  sum of 

Rs.1,72,558.50  during  this  period  under  this  chit  fund.  This  witness 

proved the true copy of ledger as  Ex.PW-1/B. He deposed that a total 

sum of Rs.1,76,900/- was paid to the accused through cheque by his 

company.

 11.2.PW-2  A.P.  John,  Administrative  Officer,  Vasant  Valley  School, 

Vasant  Kunj,  New  Delhi  proved  the  statement  (Ex.PW-2/A)  regarding 

payment of school fees which included tuition charges, annual charges, 

admission  charges,  group  insurance,  lunch  etc.  from  April  1993  to 

January 2000 of Miss Prerna Sharma, daughter of the accused. 

 11.3.PW-3 Sh. Anil Goel, Manager, Impartial Chits Pvt. Ltd. proved the 

record of the accused regarding his membership in respect of chit fund 

numbers G-1/18 and D-7/9 run by that company. 

 11.4.PW-4  M.S.  Upadhyay,  IPS,  Joint  Director  General,  Home Guards 

and Civil  Defence deposed that the accused was a member of  Delhi 

Police  Gazetted  officers  Mess,  Alipur,  Delhi  by  virtue  of  his  being  a 

Gazetted Police Officer. The accused had paid subscription from 1990 to 
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March 1998 @ of Rs.20/- per month. Subsequently this subscription was 

raised to Rs.50/- per month from April 1998 onwards.

 11.5.PW-5.H.C. Yadav deposed that in the year 1996, he was working 

with  Gymkhana  Club,  New  Delhi.  He  proved  the  receipt  dated 

23.07.1996  (Ex.PW-1/9)  issued  by  this  club  for  having  received  an 

amount of Rs.5,000/-from the accused by cheque towards application 

for membership of the club.

 11.6.PW-6 Arun Kumar Sharma, brother-in-law of the accused deposed 

that he had advanced a loan of  Rs.7.00 lacs to his sister Smt. Renu 

Sharma, wife of the accused. This witness had also advanced a sum of 

Rs.1.25 lacs vide cheque to the accused in the year 1997. The accused 

had returned the entire amount to him in installments within one year. 

 11.7.PW-7 Sh. Vinod Pruthi, Chartered Accountant of the accused and 

his wife deposed about the income tax returns of the accused and his 

wife. He deposed that an amount of Rs.1100/-, Rs.3,000/- Rs.775/- were 

paid by the accused as tax. This witness was cross-examined in detail 

on behalf of the accused. 

 11.8.PW-8 Sh. Balbir Singh was working as LDC in the office of income 

tax situated at CR building, ITO. This witness had accompanied CBI team 

to the office of PW-7 from where relevant files of the case were seized 

by the  Inspector, CBI in his presence. He proved the seizure memo as 

Ex.PW-8/A. 
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 11.9.PW-9  Sh.M.  Ekka  was  working  as  an  Administrative  officer  in 

Income  Tax  office,  Jhandewalan,  New  Delhi.  He  deposed  that  on 

01.02.2000 he along with  the CBI  officers  went  to  the house of  the 

accused  at  Connaught  Place  for  conducting  a  search.  This  witness 

proved the search cum seizure memo document as Ex.PW-9/A and the 

observation memo as Ex.PW-9/B. 

 11.10. PW-10 Sh.  Rakesh Kumar,  is  also a witness from Income-Tax 

Office and working as UDC. This witness deposed that he along with CBI 

team went to the house of accused for search operations. This witness 

identified his signatures on Ex.PW-9/A and Ex.PW-9/B.

 11.11. PW-11  Pritam  Singh  deposed  that  on  02.02.2002,  he  was 

working as assistant Grade-I in FCI Headquarters, Delhi.  He is  also a 

witness to the search of that house of accused. He proved his signatures 

on search-cum-seizure memo Ex.PW-11/A.  He proved the observation 

memo as  Ex.PW-11/B. 

 11.12. PW-12 Dayanand Gochhwal deposed that property No.50, Hauz 

Khas was situated in his village and one Nihal Singh was initially the 

owner  of  that  property.  This  witness  proved  documents  executed  in 

relation to this property. 

 11.13. PW-13 Harish Kumar Oberoi deposed that in the year 1995, he 

was running a showroom of leather goods at premises No.50, Ground 

Floor, Hauz Khas Village, New Delhi-110016. This property was taken on 

rent by this witness through his wife from one Sh.Om Prakash Aggarwal 
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vide agreement Ex.PW-13/A. Thereafter, this witness vacated the shop 

in the year 1995.

 11.14. PW-14 Sh. Janardhan Singh deposed that he had constructed 

the  building  at  plot  No.474  Patparganj.  He  deposed  that  in  the 

agreement  he  had  written  the  name  of  J.K.  Sharma  and  Dinesh 

Bhardwaj. He deposed that vide document Ex.PW-40/1, he had received 

Rs.3,60,000/- from Dinesh Bhardwaj.  He deposed that Dinesh Bhardwaj 

had not paid the complete amount to him and thus he had filed a civil 

suit  against accused J.K. Sharma and Dinesh Bhardwaj.  During cross-

examination he admitted that suit against J.K. Sharma was dismissed. 

 11.15. PW-15 Sh. Dalbir Singh Rana, deposed that during the period 

1994 to  1997 he was working as a  transporter  and was running his 

business in the name of Anshul Travels. He used to ply a taxi having 

registration No. OR 15V-4532 and then he had sold the vehicle. One Om 

Prakash Aggarwal used to give him vehicles on lease. 

 11.16. PW-16 Sh.Om Prakash deposed that earlier he used to give taxi 

on  hire.  He  was  residing  at  50,  Hauz  Khas  village,  Delhi.  He  had 

purchased that house from one Nihal Chand in the years 1983/1984 for 

Rs.43,000/-.  He  had  demolished  the  existing  structure  and  got  it 

reconstructed. Thereafter he let out the ground floor to one Anju Oberoi. 

Thereafter  he  sold  the  ground  floor  of  that  house  to  a  woman  for 

Rs.13,50,000/- and a jewellery shop was opened on the ground floor by 

that woman. This witness deposed that he had a quarrel with Ms. Renu 

Sharma (wife of the accused) who used to sit in that shop. 
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 11.17. PW-17 Sh. Vikram Dev Dutt deposed that in February 2004 he 

was posted as Deputy Secretary in the Ministry of Home Affairs in the 

Union Territories Division. During the year 2004 he was looking after the 

cadre  management  and  vigilance  matters  of  officers  of  IAS  and  IPS 

cadres of Union Territories, DANICS and DANIPS.  He also stated that the 

competent authority for grant of  sanction for the prosecution for the 

post of Additional Commissioner of Police from IPS Cadre of the Delhi 

Police was the Central Govt. He deposed that vide sanction order dated 

10.02.2004  (Ex.PW17/A)  he   accorded  sanction  for  prosecution  of 

accused J.K. Sharma. He further deposed that powers for removal of the 

Addl. Commissioner of Police from IPS, Delhi was with the Central Govt. 

CBI had  approached the Ministry of Home Affairs vide a written request 

for  grant  of  sanction  for  prosecution  of  the  accused.  CBI  had  also 

submitted the report of Superintendent of Police in relation to allegation 

of disproportionate assets against the accused alongwith statements of 

witnesses.  This  witness  deposed  that  after  considering  the  report  of 

Superintendent  of  Police  along  with  all  supporting  documents  which 

formed part of the report, it was concluded by the Central Govt. that a 

prima facie  case  is  made out  against  the  accused for  possession  of 

disproportionate assets. This witness was cross examined at length.

 11.18. PW-18 Sh. Satish Kumar deposed that he is a manager at New 

Delhi Vaults Limited. He deposed that one Manu Garg was working as 

Senior Manager in another unit of New Delhi Vaults at Chaupal Hotel and 

Banquets  at  Gurgaon.  This  witness  identified  the  signature  and 
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handwriting of Mr. Manu Garg as he had seen him writing and signing 

during the course of official duties.

 11.19. PW-19 Sh. Joginder Singh deposed that in the year 2000 he was 

asked  by  CBI  officers  to  accompany  them  for  a  case.  This  witness 

proved his signatures on the search cum observation memo Ex. PW19/1. 

 11.20. PW-20  Sh.  D.Madhu  was  working  with  Ministry  of  Urban 

Development as LDC. He deposed that in the year 2000 he was called 

by the CBI officers and he accompanied the CBI team to a bank where a 

locker was checked but he does not remember in which bank that locker 

was situated. He had signed the note (Ex.PW-18/1) regarding the articles 

recovered from the locker. He proved the search cum seizure memo of 

locker conducted in his presence as Ex.PW20/1.

 11.21. PW-21 Sh. Amit Pal Singh is working with Personnel Department 

of  Income tax as a LDC. He deposed that in February 2000, the CBI 

officials had called him to their  office and then he was taken to the 

Industrial Area at Patparganj, Delhi. He learnt that a godown had been 

given to some publishing company.  This witness proved the document 

as Ex.PW21/1 which was prepared at the godown by the CBI officials. 

 11.22. PW-22  Sh.  Vipin  Kumar  was  working  with  income  tax 

department as LDC. This witness deposed that on 01.02.2000, he was 

on duty at  CBI  Headquarters,  CGO Complex,  Delhi.  He was taken to 

Patparganj,  to  a  premise  which  was  like  a  godown,  where  the  CBI 

officials did some work and asked this witness to sign the document. He 

thus signed that document. 
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 11.23. PW-23  Sh.  V.K.  Aggarwal  was  posted  as  Assistant  Manager, 

UCO Bank, Parliament Street,  New Delhi  in March 2000. This  witness 

proved his signatures on production-cum-seizure memo prepared at the 

office  of  CBI  at  CGO  Complex,  New  Delhi.  He  deposed  that  the 

documents  at  points  X  to  X1  were  handed-over  by  him to  CBI  vide 

memo  Ex.PW-23/1.  He  proved  the  statement  of  Account  regarding 

housing loan of the accused as Ex.PW-23/4. This witness also proved 

other documents in relation to that housing loan. 

 11.24. PW-24 Sh. Amarjeet Singh from Personal Banking division of the 

State Bank of India, Parliament Street, New Delhi, proved the documents 

regarding  saving  bank  account  of  the  accused  as  Ex.PW-24/2  & 

Ex.PW-24/3. 

 11.25. PW-25  Sh.  Shamshad  Hussain  deposed  that  plot  no.  474 

measuring 407 Sq. Yards at Patparganj Industrial Area was alloted to him 

in the years 1996-97 by DSIDC. He deposed that he sold that plot to the 

accused.

 11.26. PW-26 Sh.Pankaj Nakra was working as a Director in the group 

company of M/s Anant Raj Limited. He deposed that this company was a 

civil  contractor  and  also  manufactures  tiles  for  real  estate.  Mr.  Anil 

Sharma was the Managing Director of  this  company and he was the 

brother of the wife of the accused. This witness further deposed that 

Anil  Sharma had introduced the wife of the accused Renu Sharma to 

him. This  witness deposed that they had sold their  company namely 

Highland Estates Pvt. Limited to Renu Sharma in 1995. 
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 11.27. PW-27 Sh. N.K.  Jain,  Junior Engineer (Civil)  in CBI,  ACB, New 

Delhi  deposed  that  on  10.01.2000,  he  had  received  a  letter  from 

Superintendent of Police or the investigating officer of this case to give 

valuation of the properties relating to this case. This witness inspected 

and evaluated the properties i.e. factory at block No.6, FIE, Patparganj 

Delhi, shop at 50 Hauz Khas Village New Delhi and a farm house at land 

in Khasra Nos.8/10 Min, 8/11 Min, 8/12 Min, 8/13/2, 8/26 & 7/15 Min, 

village Kanganheri  at  Delhi  on 16.01.2001,  17.02.2001 & 20.02.2001 

along with Sub Inspector R.C.Sharma and Sh. Vinod Pruthi. 

 11.28. PW-28 Sh. Hari Singh, Inspector, Delhi Police deposed that on 

23.03.2000,  he  was  posted  as  Assistant  Enforcement  Officer  in 

Enforcement  Department,  located  at  Lok  Nayak  Bhawan.  On 

23.03.2000, he was called in the CBI office in relation to some foreign 

currency seized by the CBI. Shri P.C. Sharma DSP, CBI handed-over the 

said  currency  to  this  witness  which  he  seized  vide  seizure  memo 

Ex.PW28/A.  The  details  of  currency  are  mentioned  in  annexure 

Ex.PW-28/B. 

 11.29. PW-29  Sh.  Dinesh  Bhardwaj,  an  Architect  by  profession 

deposed  that  the  accused  had  never  asked  him  for  any  work.  This 

witness did not support the case of prosecution and was declared hostile 

by the prosecution. He was cross-examined on behalf of CBI. He denied 

that he had told CBI that the accused had told him about the proposed 

construction on plot no. 474, Patparganj Delhi. This witness denied that 

the receipts  Ex.PW-14/1,  14/2,  Mark  PW-14/C and receipt  Ex.PW-29/1 
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were prepared by him. He denied that the accused had asked him to 

renovate  the  showroom at  50,  Hauz  Khas  Village  and  construct  the 

building at Kanganheri Farm, which he declined. 

 11.30. PW-30 Sh.Arvind Kumar was an employee of one Rajesh Sood, 

who was doing the business of building material. He proved the challans 

for  supply  of  building  material  at  plot  no.  474  Patparganj.  He  also 

deposed that his driver used to collect payment from the residence of 

the accused. 

 11.31. PW-31 Sh. Ravi Bansal,  Director of  Paras Laminates Pvt.  Ltd. 

deposed  that  his  father  was  running  a  transport  business  but  their 

transport companies had never carried household goods of the accused 

from Assam to Delhi. He deposed that in the year 1993-94, Ms. Renu 

Sharma wife of the accused told him that she is taking a loan from Delhi 

Financial Corporation (DFC) of approximately Rs.1.00 crore for importing 

a printing machine. This witness was asked to become a guarantor and 

he furnished his guarantee for advancement of loan by DFC to Renu 

Sharma. He also deposed that Renu Sharma had repaid the loan amount 

to DFC. This witness was cross-examined on behalf of CBI. 

 11.32. PW-32 Sh. Rahul Kathuria was working as a partner in M/s P.R. 

Kumar and Company, Chartered Accountants since 1996. This witness 

was  partly  examined  on  18.02.2014  and  his  further  examination 

deferred  for  production  of  some  documents  and  it  appears  that 

thereafter this witness could not be further examined. 
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 11.33. PW-33 Surender Malik deposed that in the year 2000 he was 

posted as Inspector in ACB/CBI at New Delhi. He was a member of the 

team which had conducted the search at the house of the accused. On 

01.02.2000 the observation memo regarding house-hold articles of the 

accused was prepared which is Ex.PW-9/B. He deposed that during that 

search, a number of file folders containing documents and articles were 

seized vide search-cum-seizure memo Ex.PW-9/A.  

 11.34. PW-34 P. Bala Chandaran deposed that in the year 2000 he was 

posted as Inspector in CBI/ACB at New Delhi. On 01.02.2000 at about 

10.00 am he conducted the search at shop no. 50, Hauz Khas Village in 

presence of two independent witnesses and other CBI officials. The said 

shop was opened by one Mrs.  Anita Sharma who was managing the 

affairs of that shop. Certain documents were seized. This witness proved 

observation memo Ex.PW-11/B. 

 11.35. PW-35 Sh. Azad Singh deposed that in the year 2000 he was 

posted as Inspector/CBI/ACB at New Delhi. On 01.02.2000 a search was 

conducted at plot no. 474, Patparganj, Delhi and he was a member of 

that search team. This witness proved the search-cum-seizure memo as 

Ex.PW-21/1.  He  also  deposed  that  the  observation  memo  regarding 

fixtures  and  fitting  of  other  items  was  also  got  prepared,  which  is 

Ex.PW-35/A. 

 11.36. PW-36  Vivek  Dhir,  Inspector  CBI/ACB  at  New  Delhi  proved 

seizure memo Ex.PW-8/A, whereby eight files were seized from Vinod 
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Pruthi,  chartered account (PW-7) on 01.02.2000 regarding income-tax 

returns and other relevant documents of Renu Sharma, J.K. Sharma, R.P. 

Sharma, M/s.Reprographic and Designers, M/s Dhanwan Estates Pvt. Ltd. 

and M/s.Rajwara Jewellers. 

 11.37. PW-37 Sh. Devender Kumar was working as a civil engineer and 

as a registered valuer of immovable property. He proved his valuation 

report dated 23.10.1999 regarding a farm house situated at Khasra Nos. 

8/10,  8/11,  8/12,  8/13/2,  8/26,  7/15  at  Village Kanganheri,  Delhi.  He 

deposed that his valuation report is Mark PW-37/A. 

 11.38. PW-38 Surender  Arora,  proprietor  of  M/s  Liaison Consultancy 

services deposed that his firm is engaged in real estate business. He 

had taken a loan of Rs.7-8 lakhs from Renu Sharma in the year 1995 

through a cheque. He repaid the said loan to Renu Sharma through 4/5 

cheques of different dates in the year 1996. He proved the statement of 

his firm as Ex.PW-38/A.

 11.39. PW-39 S.K.Punj  was  working  as  reader  in  the  office  of  Sub-

Registrar II,  Janak Puri,  New Delhi.  He deposed that sale deeds were 

executed by Om Prakash Bajaj  and others  in  favour of  M/s  Highland 

Estates Pvt.Ltd. 

 11.40. PW-40  Sh.  Rajender  Gautam,  Inspector  at  MCD,  House  Tax 

Department, Sector 9, R.K. Puram, New Delhi deposed that property no. 

F-594, Farm House at Kanganheri Village, Delhi was having approximate 

cost of Rs.13,87,280/-. 
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 11.41. PW-41 Vijay Sehgal,  Director in M/s Raju Investment Pvt.  Ltd 

deposed that Renu Sharma was known to him. M/s Raju Investment Pvt. 

Ltd.  had advanced a loan of  Rs.2.00 lakhs to Renu Sharma with the 

condition  that  she  will  pay  back  the  said  amount  @  Rs.8,000/-  per 

month. 

 11.42. PW-42  Ram  Kumar  Shokeen  working  as  a  property  dealer 

deposed that the accused is known to him as he had met him in some 

parties. He deposed that he was not aware if he or his partner Pawan 

Sharma had entered into any deal regarding purchase of a farm house 

for  the  accused.  This  witness  was  declared  hostile  and  was  cross-

examined by learned public prosecutor for CBI. This witness denied that 

he was won over by the accused. 

 11.43. PW-43  Rajesh  Kumar  Dalmia,  Deputy  Director,  office  of 

Regional  Director,  Ministry  of  Corporate Affairs,  Government of  India, 

Western Region, Marine Lines, Mumbai deposed that in the year 2001 he 

was  working  as  an  Assistant  Registrar  of  Companies  at  Delhi.  He 

deposed that  vide  letter  Ex.PW-43/A,  he  had provided  documents  to 

Inspector, CBI. The documents are collectively Ex.PW-43/B and they are 

regarding M/s Highland Estate Pvt, Ltd. He deposed that as per annual 

report of that company up to 24.09.1998, Sh. Pankaj Lakra and Smt. 

Renu Sharma were the Directors of that Company.

 11.44. PW-44 Dr.D.K.  Barik,  deposed that  in  the year 2000 he was 

working  as  a  DSP  in  CBI/ACB/New  Delhi.  He  deposed   that  vide 

production-cum-seizure  memo  (Ex.PW-44/A),  he  had  seized  various 
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documents as mentioned in his deposition and produced by N.B. Rao, 

Manager Accounts of M/s Prentice Hall India Ltd, who was a tenant of 

Mrs. Sharma.

 11.45. PW-45 Sh. Sajeve Deora, Chartered Accountant, deposed that 

on 01.02.2000, a locker was searched at M/s New Delhi Vaults Ltd. at 

Defence Colony by the officials of CBI in his presence vide locker search-

cum-observation  memo  dated  01.02.2000  (already  Ex.PW-20/1).  This 

witness also proved the search memo already Ex.PW-18/A. 

 11.46. PW-46  Sh.  P.C.  Sharma  deposed  that  on  14.02.2000  further 

investigation  of  this  case  was  transferred  to  him.  This  witness  had 

conducted further investigation in the matter and seized a large number 

of documents as mentioned in his deposition. He deposed that he also 

collected documents from PW-7 Vinod Pruthi and handed over the same 

to  the  Investigating  Officer  who  conducted  further  investigation  and 

prepared the charge-sheet. This witness was cross-examined at length 

on behalf of the accused. He deposed that he had not done computation 

of income, assets or expenditure of the accused during investigation. 

 11.47. PW-47 M.S.  Singhal,  deposed  that  in  the  year  2000 he  was 

posted as DSP in ACB/CBI/ND. He was the initial investigating officer of 

this case.  He received a copy of present RC 2(A)/2000 (FIR Ex.PW-47/A). 

Searches were conducted at various places including the residence of 

the accused. During search, search-cum-seizure memos were prepared. 

The investigation of this case transferred from him to then DSP Shri P.C. 

Sharma on 14.02.2000. 
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 11.48. PW-48 Sh. A.K. Malik was working as Inspector, ACB, CBI, New 

Delhi.  He  had  recorded  statements  of  various  prosecution  witnesses 

during investigation.  This witness proved the documents Ex.PW-42/PX 

and states that the same was prepared by him. 

 11.49. PW-49  Sh.  E.Earan  deposed  that  in  February  2000  he  was 

posted  as  Manager,  Canara  Bank,  Hauz  Khas  Market  New Delhi.  On 

02.02.2000, a CBI official came to him for opening of locker no. 572 in 

the name of Renu Sharma and Santosh Kumari  Sharma.  He deposed 

that locker was operated by a CBI officer in his presence and that CBI 

office prepared the memo Ex.PW-49/A. 

 11.50. PW-50 Sh. Deepak Saxena, deposed that in February 2000 he 

was posted as an officer at Canara Bank, Hauz Khas Branch. He deposed 

that on 02.02.2000 CBI officials came to him and opened locker no. 572 

in the name of Santosh Kumari Sharma and Renu Sharma. He deposed 

that the letter dated 06.02.90 in the name of Santosh Kumari Sharma 

was seized by the CBI officials vide memo Ex.PW-50/A. 

 11.51. PW-51  Girja  Shanker  Sharma,  Senior  Officer,  Vigilance,  in 

Videsh Sanchar Nigam Limited, a Government undertaking proved the 

letter  dated  29.03.2000  (already  Ex.PW-46/B).  Vide  this  letter  this 

witness provided information to Shri  P.C.  Sharma, DSP CBI,  ACB New 

Delhi  regarding  provision  of  an  internet  connection  in  the  name Ms. 

Prerna Sharma, on payment of Rs.3,500/-to VSNL. 
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 11.52. PW-52  Parmeshwar  Dayal  Meena  was  working  as  a  senior 

architect with Delhi Development Authority. This witness deposed that 

he had issued completion certificate in respect of construction at plot 

no. 474, Patparganj New Delhi in the name of Shamshad Hussain. He 

proved  the  completion  certificate  as  PW0-52/A  and  completion  plan 

Ex.PW-52/B.  

 11.53. PW-53 H. Rajesh deposed that in the year 2001 he was working 

as Commercial Executive with Titan Industries Ltd. This witness proved 

the  letter  dated  19.03.2001  (Ex.PW-46/Z),  whereby  their  company 

provided  information  regarding  commission  and  sale  promotion 

expenses payable for the period October 1996 to August 1999 to M/s 

Rajwara Jewellers along with a copy of the statement of payment made 

to Rajwara Jewellers. He proved a statement which contains details of 

payments made as Ex.PW-53/A. This witness also proved another letter 

dated 19.03.2001 (Ex.PW-53/B)  whereby their  company had provided 

the details of payments of commission to M/s Rajwara Jewellers for the 

period September 1999 to February 2000. He proved the statement of 

payment as Ex.PW-53/C. He proved the certificate dated 19.03.2001 on 

the  letter  head of  the  company regarding  non-deposition  of  security 

deposit or frenchise fee of M/s Rajwara Jewellers of M/s Renu Sharma. 

The said certificate is Ex.PW-53/D. 

 11.54. PW-54 Sh. Nirbhay Kumar, the then DSP, ACB, CBI, New was 

the Investigating officer of  this  case,  to whom this case was handed 

over  on  transfer  of  earlier  investigating  officer  Sh.  P.C.  Sharma.  He 
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deposed that he prepared the charge-sheet and filed that in the court. 

During  cross-examination  he  deposed  that  he  had  not  investigated 

about the income and assets of the accused. 

 11.55. PW-55 Sh. Kapil Dev Sadana, deposed that in the year 2000, he 

was posted as Chief Officer,  Car Product Department, Northern Zone, 

Bank  of  India,  Connaught  Place,  New  Delhi  and  his  duties  were  to 

coordinate between their  customers  and the head office Car Product 

Department, Mumbai. This witness proved the letter dated 03.04.2000 

as  Ex.PW-46/W  whereby  he  provided  the  statement  of  account  in 

respect of car numbers and their car holder. 

 11.56. PW-56 Sh. B.K. Pradhan deposed that in March 2000 he was 

posted as Inspector ACB, CBI. On 29.03.2000 he seized the documents 

from Assistant Manager, UCO Bank vide seizure memo already Ex.PW-

23/1. 

 12. After  the  prosecution  evidence  was  closed,  statement  of  the 

accused under section 313 CrPC was got recorded. His statement shall 

be taken note of at appropriate stages. 

 13. Accused  Jitender  Kumar  Sharma  preferred  to  examine  nine 

defence witnesses in his defence who are as follows:-

 13.1.DW-1 Sh.  Tanvir  Ahmed deposed that he had purchased a gun 

(Rifle of 0.315 bore), bearing no. AB954015 from the accused and paid a 

sum of Rs.35,000/- to him against the cash receipt Ex.DW-1/A. 

 13.2.DW-2  Sh.  Sunil  Rana  No.73/license,  Licensing  Unit  under  Delhi 

Police Act, Police Station Defence Colony, brought the summoned record 

 Case No.532169/2016                                             CBI vs J.K. Sharma                                                          Page 19 out of  80 pages



regarding permission sought by the accused to sell his Rifle from the 

DCP  (Licensing).  Permission  was  granted  to  him  vide  order  dated 

12.05.1999  Ex.DW-2/A.  A  copy  of  the  application,  the  documents 

annexed with it and the order granting permission are Ex. DW-2/B. 

 13.3.DW-3  Sh.  Manoj  Kumar  Sharma brought  the  summoned record 

regarding  payment  of  Rs.28,925/-  made  to  the  accused  by  Delhi 

Lotteries during the period 16.11.1991 to 18.09.1994. as honorarium for 

acting as a judge. The letter dated 09/03/2000 is Ex.DW-3/B. 

 13.4.DW-4  Sh.  Charanjit  Singh  Meena,  Senior  Manager,  UCO  Bank, 

deposed that a copy of the statement of housing loan (Ex.PW-23/4) of 

UCO  bank  regarding  accused  J.K.  Sharma  was  issued  by  him,  This 

witness  proved  the  copy  of  that  certificate  issued  to  the  accused 

containing  details  of  the  clearing  entry  dated  17.09.1998  for 

Rs.15,000/-,  which  was  credited  in  his  account  from  the  amount 

received from LIC policy . This witness proved the copy of certificate as 

Ex.DW-4/A.

 13.5.DW-5 Sh. Madan Lal brought the copy of LIC policy no. 111418423 

and the certificate issued by the Senior Branch Manager of the bank 

with respect to cheque no.154940 drawn on Bank of Baroda and  sent to 

the  accused along with forwarding letter dated 23.01.1996 for the sum 

of Rs.20,000/- as money back amount qua the said policy. The certificate 

was Ex.PW-5/A. 

 13.6.DW-6 Sh. Ramesh Girdhar from State Bank of India brought the 

certified  copies  of  documents  consisting  of  bank  statement  of  the 
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accused of  SB Account  No.  617140775 w.e.f.  January 1994 till  March 

1994 along with the recurring deposit account  pass book of account 

No.16/2900  and  credit  voucher  of  Rs.38,954/-  in  the  account  of  the 

accused.  This  witness  proved  the  certified  copies  of  documents  as 

Ex.DW-6/B. 

 13.7.DW-7  Inspector  Shitanshu  Sharma,  CBI,  ACB  brought  the 

summoned  record  i.e.  a  file  of  policy  division  of  CBI  bearing 

No.21/40/99-PD-Pt  inclusive  of  circular  bearing  no.27/2/78-PD  dated 

28.02.1978 and the circular dated 27.11.2001 bearing No.21/40/99-PD 

(Pt). He proved the copies of the circulars as Ex.DW-7/A & Ex.DW-7/B.

 13.8.DW-8 Sh. Ashish Madan, a witness from American Express Bank 

proved the record of that bank regarding credit cards issued in the name 

of Ms. Renu Sharma of Reprographer and DSNR and Ms. Renu Sharma. 

The credit card statements are Ex.DW-8/A & Ex.DW-8/B. 

 13.9.DW-9  Sh.  Narain  Meena  Officer  from  UCO  Bank,  Shahpur  Jat 

Branch, deposed that the summoned record i.e. the photocopy of draft 

no.995789 dated 15.09.1998 has been weeded out vide circulars Mark 

DW-9/A. This witness deposed that as per the circulars the record can be 

kept only for eight years. 

 14. I have heard Sh. Dhan Kishore, learned Senior Public Prosecutor 

for  CBI  and  Sh.  Harsh  K.  Sharma,  learned  counsel  for  the  accused. 

Accused also filed his numerous written submissions, which have been 

perused and placed on record. CBI was repeatedly directed to file its 

written submissions by this court but no such submissions were filed. 
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 15. It is noted from the various written submissions filed on behalf of 

the accused that the accused has raised some contentions of facts for 

which no foundation was laid during trial and these contentions find no 

support from the evidence on record. Similarly, certain contentions have 

been raised which  are  not  in  accord with  stand during trial  and the 

statement  under  section  313  CrPC.  Thus,  for  the  purpose  of  this 

judgement, those contentions have been ignored. 

 16. Before  coming to  the  merits  of  the  charge,  certain  preliminary 

objections raised on behalf of the accused may be dealt with. 

Validity of Sanction under section 19 of PC Act.

 17. Section 19(1)  of  P.C.  Act,  1988 as existed at the relevant  time 

stipulated that no court shall take cognizance of an offence punishable 

under sections 7,10,11,13 and 15 of that Act and alleged to have been 

committed by a public servant, except with the previous sanction by an 

authority as mentioned in clauses (a), (b) or (c) as the case may be of 

that  provision.  In  the  present  case,  sanction  under  section  19  was 

granted  vide  the  memorandum  No.U-14033/05/2003-UTS.I,  dated 

10.02.2004  (Ex.PW17/A)  issued  by  the  Ministry  of  Home  Affairs, 

Government  of  India  and   signed  by  Sh.Vikram  Dev  Dutt,  Deputy 

Secretary to the Government of India. Sh. Vikram Dev Dutt appeared as 

PW-17.  It  is  the  contention  of  the  accused  that  the  order  granting 

sanction is not valid and thus the present proceedings are liable to be 

dropped.
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 18. I may note that earlier also, an application dated 30.06.2012 was 

filed by the accused for dropping the present proceedings on the ground 

that there was no valid sanction under section 19 of the P.C. Act. CBI 

filed its reply dated 21.08.2012 refuting the contentions of the accused. 

Vide  the  detailed  order  dated  13.12.2012,  my  learned  predecessor 

rejected the contentions of the accused. That order dated 13/12/2012 

was challenged by the accused before the Hon'ble Delhi High Court in 

Crl.  MC No.  531/2013.  By  order  dated 19.08.2013,  the  Hon'ble  High 

Court  disposed  the  Crl.  M.C  without  commenting  on  the  merits  of 

contentions of accused and leaving the pleas on which the order dated 

13.12.2012 was assailed to be considered  at the time of final decision. 

Thus, I proceed to decide the issue afresh without being influenced by 

the earlier orders passed on this subject.

 19.  The accused has contended that memorandum dated 10.02.2004 

granting  sanction  to  prosecute  him is  void  ab-initio  on  the  following 

grounds:

(a) The order was passed in the name of Central Government but the 

Central Government was not competent to grant sanction in this case. 

(b)   Even if the Central Government was competent to grant sanction, 

Ministry of Home Affairs was not competent to do so and the sanction 

should  have  been  granted  by  the  Ministry  of  Personnel,  Public 

Grievances and Pension, Department of Personnel and Training.

(c) The sanction order was vitiated as the relevant material was not 

placed before the authority granting the sanction i.e.  Hon'ble Deputy 

Prime Minister.
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Contention (a)

 20. Learned  counsel  for  the  accused  contended  that  the  accused 

joined Indian Police Service in the year 1982 and was allotted UT Cadre. 

Vide  the  notification  bearing  No.  11031/35/88-AIS  (II)-A  dated 

28.12.1988, the Central Government abolished the UT Cadre for Indian 

Administrative Service (IAS) and created a Joint Cadre by the name of 

Arunachal Pradesh, Goa, Mizoram and Union-Territories Cadre (AGMUT 

Cadre). Vide the notification No.13013/1/89-AIS(I) dated 11.01.1989, the 

Central Government allocated all the members borne on the erstwhile 

Indian Administrative Service cadres of Union Territories to this newly 

constituted  Indian  Administrative  Service  Joint  Cadre  of  Arunachal 

Pradesh, Goa, Mizoram and  Union Territories, w.e.f. 28.12.1988. Further 

vide the notification bearing No.11026/2/94-AIS (II)  dated 25.04.1995, 

the Central  Government constituted the Joint Cadre Authority  for  the 

three All India Services namely IAS, IPS and IFS (Indian Forest Service) 

for the joint cadres of Arunachal Pradesh-Goa-Mizoram-Union Territories. 

This joint Cadre Authority is comprising of Secretary, Ministry of Home 

Affairs, (representing Union Territories in respect of IAS and IPS), Chief 

Secretaries  of  Arunachal  Pradesh,  Goa,  Mizoram and Delhi,  Inspector 

General  of  Forests,  Ministry of  Environment and Forests (representing 

Union Territories in respect of IFS) and Joint Secretary (Union Territories 

Division) Ministry of Home Affairs (Convener in respect of the IAS and 

IPS)/Joint  Secretary  (incharge  of  IFS  cadre  management),  Ministry  of 

Environment and Forests (convener in respect of IFS), as members. 
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 21. It is the contention on behalf of the accused that once the Joint 

Cadre Authority was constituted by the Central Government for AGMUT 

Cadre,  that  Joint  Cadre  Authority  alone  would  be  the  authority 

competent to grant sanction under Section 19 of the PC Act, 1988 in 

case  of  an  IPS  Officer  belonging  to  that  cadre  and  the  Central 

Government would have no jurisdiction to grant the sanction. Reference 

is made to the provisions of All India Services (Joint Cadre) Rules, 1972. 

The accused also refers to the judgments of Division Benches of Central 

Administrative Tribunal, Principal Bench, New Delhi ('CAT') in  S.P. Singh 

Vs. Union of India and Others [1994 (2) ATJ 235] and Shankaran Dash vs. 

Union  of  India  and  Others  [Judgment  dated  13.12.2013  in  O.A. 

2602/2012] in this regard.

 22. I am of the opinion that this contention of the accused proceeds 

on an erroneous premises and is liable to be rejected. 

 23.  Section 19 of PC Act, 1988 reads as follows:-

“19.  Previous  sanction  necessary  for  prosecution.—(1)  No  court  shall  take 

cognizance  of  an  offence  punishable  under  sections  7,  10,  11,  13  and  15 

alleged to have been committed by a public servant, except with the previous 

sanction,—

(a) in the case of a person who is employed in connection with the affairs 

of the Union and is not removable from his office save by or with the 

sanction of the Central Government, of that Government;

(b)  in  the  case  of  a  person who is  employed in  connection with  the 

affairs of a State and is not removable from his office save by or with the 

sanction of the State Government, of that Government;

(c)  in  the  case  of  any  other  person,  of  the  authority  competent  to 

remove him from his office.

(2)  Where  for  any  reason  whatsoever  any  doubt  arises  as  to  whether  the 

previous sanction as required under  sub-section (1)  should be given by the 
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Central  Government  or  the  State  Government  or  any  other  authority,  such 

sanction shall be given by that Government or authority which would have been 

competent to remove the public servant from his office at the time when the 

offence was alleged to have been committed.

(3) Notwithstanding anything contained in the Code of Criminal Procedure, 1973 

(2 of 1974),—

(a)  no finding,  sentence or  order  passed by a  special  Judge shall  be 

reversed or altered by a court in appeal, confirmation or revision on the 

ground of the absence of, or any error, omission or irregularity in, the 

sanction required under  sub-section (1),  unless  in  the opinion of  that 

court, a failure of justice has in fact been occasioned thereby;

(b) no court shall stay the proceedings under this Act on the ground of 

any  error,  omission  or  irregularity  in  the  sanction  granted  by  the 

authority, unless it is satisfied that such error, omission or irregularity 

has resulted in a failure of justice;

(c)  no  court  shall  stay  the  proceedings  under  this  Act  on  any  other 

ground and no court shall exercise the powers of revision in relation to 

any  interlocutory  order  passed  in  any  inquiry,  trial,  appeal  or  other 

proceedings.

(4) In determining under sub-section (3) whether the absence of, or any error, 

omission or irregularity in, such sanction has occasioned or resulted in a failure 

of justice the court shall have regard to the fact whether the objection could 

and should have been raised at any earlier stage in the proceedings. 

Explanation.—For the purposes of this section,—

(a) error includes competency of the authority to grant sanction;

(b)  a  sanction  required  for  prosecution  includes  reference  to  any 

requirement that the prosecution shall be at the instance of a specified 

authority or with the sanction of a specified person or any requirement 

of a similar nature”.

 24. In this case the sanction was accorded under section 19 (1) (a) as 

noted in the sanction order Ex.PW-17/A. Section 19 itself  enumerates 

the authority which is required to give sanction for prosecution under 

that Act.  I was not referred to any provision or judicial authority which 

would show that the Joint Cadre Authority for IPS (AGMUT Cadre) was 
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competent to remove a member of IPS (AGMUT Cadre) from his office. 

On the other hand rule 7 (2) of The All India Services (Discipline and 

Appeal) Rules, 1969 clearly stipulates as follows:

"The Penalty of dismissal, removal or compulsory retirement shall not be 

imposed on a member of  the service except by an order of the Central 

Government”

 Article  311  of  the  Constitution  and  Section  16  of  the  General 

Clauses Act,  1897 would also be relevant in this context. It  is  not in 

dispute  that  the  accused  was  appointed  as  IPS  by  the  Central 

Government and IPS is one of the three All India Services.

 25. Learned Counsel for the accused referred to rule 7 (3) of All India 

Services  (Discipline  and  Appeal)  Rules,  1969 which  says  that  before 

imposing any punishment on a member of an All India Service born on a 

joint  cadre,  the  punishing  Government  shall  consult  the  Joint  Cadre 

Authority. This rule itself  shows that the Joint Cadre Authority has no 

power to remove a member born on joint cadre of an All India Service 

from his office. Consultation with Joint Cadre Authority (JCA) is only a 

safeguard to be observed among others before a punishment by way of 

disciplinary action is imposed on a member of an All India Service. Joint 

Cadre  Authority  performs  the  functions  of  the  State  Government  on 

certain aspects. As noted above, punishments of dismissal, removal or 

compulsory retirement on a member of IPS can be imposed only by the 

Central Government and thus under section 19(1) of PC Act, the Central 

Government alone will be the authority to grant sanction in case of a 

member of IPS for prosecution under PC Act. 
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 26. The judgments of CAT referred to by the learned counsel for the 

accused would be of no help to him as these cases were neither in the 

context of section 19 of the PC Act, 1988 nor in case of a member of IPS. 

Moreover as noted hereinafter these judgments were distinguished in 

the  subsequent  judgment  passed  in  O.A.  No.4293/2012  filed  by  the 

accused himself before the Central Administrative Tribunal challenging 

the  disciplinary  chargesheet  issued  to  the  accused.  Thus  this  Court 

holds that the Central Government was competent to accord sanction 

for prosecution of the accused under section 19 of P.C. Act, 1988.

Contention (b)

 27. It is next contended that even if it be accepted that the Central 

Government  was  competent  to  grant  sanction  for  prosecution  of  the 

accused, the sanction could not have been granted by the Ministry of 

Home Affairs but only by the Ministry of Personnel, Public Grievance and 

Pension,  Department  of  Personnel  and  Training.  The  accused  again 

refers to the judgment of Division Bench of CAT in  S.P.Singh (supra)  in 

this regard. No such suggestion was made during cross-examination of 

PW-17. The sanction in this case was granted by the Hon'ble Deputy 

Prime Minister who was also looking after the portfolio of  Ministry of 

Home Affairs.    Judgement in  S.P.  Singh (supra) and  Shankaran Dash 

(supra) would  have  no  applicability  to  the  disciplinary  proceedings 

against the members of All India Services on AGMUT Cadre. This was so 

held by a Division Bench of Central Administrative Tribunal in an O.A. 

filed  by  the  accused  himself.  (Judgement  dated  11.07.2014  in  O.A. 
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No.4293/2012,  J.K.  Sharma  vs.  Union  of  India  and  others).  In  that 

judgement earlier judgements of  that Tribunal  and referred to by the 

accused were not held applicable to cases of disciplinary proceedings 

against members of All India Services with the following observations: 

“However, though from the aforementioned it is evidently clear that only Joint 

Cadre Authority is competent to discharge the functions of the State in respect 

of a member of AIS of Joint Cadre, but as  has been mentioned in AIS (D&A) 

Rules (ibid),  the State Government concerned in relation to  a   Joint Cadre 

means  the Government of all the States for which the joint cadre is constituted 

and includes the Government of a State nominated by the Government of all 

such States to represent them in relation to a particular matter. In terms of the 

resolution passed in October,  1989,  in the interest  of  morale of  the service 

officers as well as to maintain uniformity in decision making matters pertaining 

to  vigilance cases/departmental  proceedings,  it  was considered desirable  as 

well as necessary that the matters are dealt with at the Central level. For easy 

reference, Para (B)(ii) of the resolution is extracted hereinbelow:-

“In the interest of the morale of the service as well as to maintain the 

uniformity  in  decision  making  on  matters  pertaining  to  vigilance 

cases/departmental proceedings, it was considered desirable as well as 

necessary that such matters are dealt with at Central level though the 

recommendations  of  the  constituent  units  are  to  be  given  due 

consideration. It is therefore advisable to leave this matter with MHA (UT 

Division).”

 In the circumstances, once the Joint Cadre Authority has nominated the 

Central Government to represent them in relation to disciplinary proceedings, 

the competence of the Central Government/ Ministry of Home Affairs to initiate 

disciplinary proceeding against the applicant cannot be questioned. The plea of 

the  applicant  that  only  State  of  Arunachal  Pradesh  and  not  the  Central 

Government was competent to initiate proceedings against him is rejected”. 

(Emphasis added)

 28. The President  in  exercise of  Powers  conferred by  Clause (3)  of 

Article 77 of the Constitution and in supersession of all previous rules 

and orders  on the subject  has  framed rules for  the allocation of  the 
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business of the Government of India. These rules are called Government 

of India (Allocation of Business) Rules, 1961 and have statutory force. 

Rule 3(3) of the said rules reads as follows:

”(3) Where sanction for the prosecution of any person for any offence is 

required to be accorded-

a) If he is a Government servant, by the Department which is the 

Cadre Controlling authority for the service of which he is a member, and 

in any other case, by the Department in which he was working at the 

time of commission of the alleged offence.”(Emphasis added)

 29. The accused is a member of IPS. The Cadre Controlling Authority 

for IPS is Ministry of Home Affairs. Thus, the Ministry of Home Affairs 

would  have  the  jurisdiction  to  grant  sanction  for  prosecution  of 

members of IPS.

 30. Joint  Cadre  Authority  did  not  possess  authority  to  sanction 

prosecution of the accused and thus it could not have delegated that 

authority  to  Ministry  of  Home  Affairs.  The  delegation  of  power  to 

Ministry of Home Affairs through the resolution by Joint Cadre Authority 

as  referred in  statement  of  PW-17 was in  the context  of  disciplinary 

proceedings  and  not  in  the  context  of  prosecution  under  PC  Act.  A 

principal cannot delegate what he does not possess. As would be shown 

by the judgement of  Central  Administrative Tribunal  in  the judgment 

dated 11.07.2014 in O.A. No.4293/2012, J.K. Sharma vs. Union of India 

and  others  (supra).   Joint  Cadre  Authority  at  best  is  competent  to 

discharge the functions of the State on certain aspects in respect of a 

member of AIS.  The resolution referred to in the statement of PW-17 of 

Joint  cadre  Authority  was  in  the  context  of  disciplinary  action  on 
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members of AIS and the relevant portion of the resolution of Joint Cadre 

Authority is  reproduced in the judgment dated 11.07.2014 of Central 

Administrative Tribunal.  

 31. I  may  also  note  that  vide  the  recent  circular  bearing 

No.08/03/2012  dated  29.03.2012,  the  Central  Vigilance  Commission 

(CVC) while referring to its  earlier  circulars on the subject  has again 

clarified that in respect of members of the All India Services, serving in 

connection with the affairs of the State Government, such sanction in 

terms of Section 19 (1) of PC Act, 1988 is required to be accorded by the 

Central  Government;  i.e.  Department  of  Personnel  and  Training  in 

respect of an IAS Officer, Ministry of Home Affairs in respect of an IPS 

officer and the Ministry of Environment and Forests in respect of an IFS 

officer.  When such sanction  under  the  PC Act  is  required against  an 

IAS/IPS/IFS officer by the State Government and the concerned officer is 

serving  in  connection  with  the  affairs  of  the  State  Government,  the 

Competent  Authority  under  the  State  Government  is  required  to 

examine the case on the basis of evidence on record and forward the 

documents  to  the  Central  Government  along  with  their 

views/recommendation thereon and also enclosing the sanction, if any, 

issued by the State Government under Section 197(1) of the CrPC. This 

circular also shows that Ministry of Home Affairs is the proper authority 

to grant sanction for prosecution of IPS, for offences under PC Act 1988. 

Under section 8 (1)(f) of the Central Vigilance Commission Act, 2003, 

Central Vigilance Commission (CVC) is having the power to review the 
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progress  of  applications  pending  with  the  competent  authorities  for 

sanction of prosecution under the Prevention of Corruption Act,1988.  

 32. In view of  above discussion,  it  is   held that the sanction order 

Ex.PW-17/A is not vitiated on the ground that the sanction was granted 

by the Hon'ble Deputy Prime Minister who was looking after the portfolio 

of Ministry of Home Affairs and not by the Ministry of Personnel, Public 

Grievances and Pension, Department of Personnel and Training. 

Contention (c)

 33. It has been next contended that the sanction order is vitiated as it 

was  passed  without  consideration  of  relevant  material  in  favour  of 

accused. 

 34.  It is contended that the documents showing the income of the 

wife of the accused were not placed before the Hon’ble Deputy Prime 

Minister  and  had  that  material  been  placed  before  that  authority, 

sanction may not have been accorded in this case. Moreover, the draft 

sanction  order  and entire  material  collected during investigation was 

also not placed before the Hon'ble Deputy Prime Minister.  Reference is 

made to the statement of PW-17, judgment of Hon’ble Supreme Court 

reported  as  CBI  vs.  Ashok  Kumar  Aggarwal,  (judgement  dated 

22.11.2013 in Crl. A. No.1838/2013) and the judgment of Hon’ble Delhi 

High  Court  in  Ashok  Kumar  Aggarwal  Vs.  CBI  and  others  (judgment 

dated 13.01.2016 in Writ Petition (Crl.) No.1401/2002 and Crl. Revision 

No.338/2014). 
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 35. In Ashok Kumar Aggarwal’s cases (supra) there was evidence in 

the form of an affidavit by the then Hon’ble Finance Minister to show 

that no statement of witnesses or the documents relied in the charge-

sheet are ordinarily forwarded to the Finance Minister of the day and 

what is sent is the draft order whereafter sanctioning by the minister is 

normally a routine acceptance. In that case what was considered by the 

then  Hon’ble  Finance  Minister  was  only  that  which  was  sent  and 

recommended to him. 

 36. The  Hon'ble  Supreme  Court  in  Ashok  Kumar  Aggarwal  (supra) 

summed up the law as follows:

“8. In view of the above, the legal propositions can be summarised as under: 

(a)  The prosecution must send the entire  relevant record to the sanctioning 

authority  including  the  FIR,  disclosure  statements,  statements  of  witnesses, 

recovery memos, draft charge sheet and all other relevant material. The record 

so sent should also contain the material/document, if any, which may tilt the 

balance in favour of the accused and on the basis of which, the competent 

authority may refuse sanction. 

(b) The authority itself has to do complete and conscious scrutiny of the whole 

record so produced by the prosecution independently applying its  mind and 

taking into consideration all the relevant facts before grant of sanction while 

discharging its duty to give or withhold the sanction. 

(c) The power to grant sanction is to be exercised strictly keeping in mind the 

public interest and the protection available to the accused against whom the 

sanction is sought. 

(d) The order of sanction should make it evident that the authority had been 

aware of all relevant facts/materials and had applied its mind to all the relevant 

material. 

(e) In every individual case, the prosecution has to establish and satisfy the 

court by leading evidence that the entire relevant facts had been placed before 
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the sanctioning authority and the authority had applied its mind on the same 

and that the sanction had been granted in accordance with law.”

In that judgment the Hon'ble Supreme Court also emphasised that the 

court  at  the  same  time  is  also  required  to  look  into  the  aspect  of 

prejudice caused to the accused in the event of an irregularity in grant 

of sanction under Section 19 of P.C. Act as would become clear from the 

following observations in that judgment. 

10. This Court in Ashok Tshering Bhutia v. State of Sikkim, AIR 2011 SC 1363, 

while  dealing  with  the  issue  whether  invalid  sanction  goes  to  the  root  of 

jurisdiction of the Court which would vitiate the trial and conviction, held that in 

the absence of anything to show that any defect or irregularity therein caused a 

failure  of  justice,  the  contention  was  without  any  substance.  The  failure  of 

justice  would  be  relatable  to  error,  omission  or  irregularity  in  the  grant  of 

sanction.  However,  a  mere  error,  omission  or  irregularity  in  sanction  is  not 

considered to be fatal unless it has resulted in the failure of justice or has been 

occasioned thereby. 

11. The court must examine whether the issue raised regarding failure of justice 

is  actually  a  failure  of  justice  in  the  true  sense  or  whether  it  is  only  a 

camouflage argument. The expression ‘failure of justice’ is an extremely pliable 

or facile an expression which can be made to fit into any case. 

The court  must  endeavour  to  find out  the  truth.  There  would be  ‘failure  of 

justice’ not only by unjust conviction but also by acquittal of the guilty as a 

result of unjust or negligent failure to produce requisite evidence. Of course, the 

rights of the accused have to be kept in mind and safeguarded but they should 

not be over emphasised to the extent of forgetting that the victims also have 

certain rights. It has to be shown that the accused has suffered some disability 

or  detriment  in  the  protections  available  to  him  under  Indian  Criminal 

Jurisprudence. ‘Prejudice’ is incapable of being interpreted in its generic sense 

and applied to criminal jurisprudence. The plea of prejudice has to be in relation 

to investigation or trial and not matters falling beyond their scope. Once the 

accused is able to show that there has been serious prejudice caused to him 

with respect to either of these aspects, and that the same has defeated the 

rights available to him under legal jurisprudence, the accused can seek relief 
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from the Court. (Vide:  Nageshwar Sh. Krishna Ghobe v. State of Maharashtra, 

AIR 1973 SC 165; Shamnsaheb M. Multtani v. State of Karnataka, AIR 2001 SC 

921; State by Police Inspector v. T. Venkatesh Murthy, AIR 2004 SC 5117; Rafiq 

Ahmed @ Rafi v. State of U.P., AIR 2011 SC 3114; Rattiram & Ors. v. State of 

M.P.  through  Inspector  of  Police,  AIR  2012  SC  1485;  Bhimanna  v.  State  of 

Karnataka, AIR 2012 SC 3026; Darbara Singh v. State of Punjab, AIR 2013 SC 

840; and Union of India & Ors. v. Ex-GNR Ajeet Singh, (2013) 4 SCC 186). 

 37. In  Ashok Kumar Aggarwal (supra) the Hon’ble Delhi  High Court 

examined the material on record and then concluded that none of the 

documents that go to demonstrate the innocence of the accused in that 

case were shown to have been available to the sanctioning authority 

and thus the sanction order in that case was bad in law.

 38. In a recent judgment reported as  Girish Kumar Suneja Vs.  CBI 

(judgment  dated  13/07/2017  in  Crl.  Appeal  No.1137/2017),  a  bench 

consisting  of  three  Hon'ble  Judges  of  the  Apex  Court  observed  as 

follows:

“66. Sub-section (4) of Section 19 of the PC Act is also important in this context 

inasmuch as the time lapse in challenging an error, omission or irregularity in 

the  sanction  resulting  in  a  failure  of  justice  is  of  considerable  significance. 

Unless  the  challenge  is  made  at  the  initial  stages  of  a  trial  and  within  a 

reasonable  period  of  time,  the  court  would  not  be  obliged  to  consider  the 

absence of, or any error, omission or irregularity in the sanction for prosecution. 

Therefore, it is not as if the accused can, after an unreasonable delay, raise an 

issue about the sanction; but if that accused does so, the court may not decide 

that issue both at the appellate stage as well as for the purposes of stay of the 

proceedings. 

67. In Central Bureau of Investigation v. V.K. Sehgal [(1999) 8 SCC 501] it was 

held that  for  determining whether the absence of  or  any error,  omission or 

irregularity in the grant of sanction has occasioned or resulted in a failure of 

justice, the court has a duty to consider whether the accused had raised any 

objection on that score at the trial stage. Even if it had been raised at the trial 

and early enough, it would not be sufficient to conclude that there was a failure 
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of justice. Whether in fact and in law there was a failure of justice would differ 

from case to case but it was made clear that if such an objection was not raised 

in the trial, it certainly cannot be raised in appeal or in revision. It was explained 

that  a trial involves judicial scrutiny of the entire material before the Special 

Judge. Therefore, if on a judicial scrutiny of the evidence on record the Special 

Judge comes to a conclusion that there was sufficient reason to convict the 

accused person, the absence or error or omission or irregularity would actually 

become a surplusage. The necessity of a sanction is only as a filter to safeguard 

public servants from frivolous or mala fide or vindictive prosecution. However, 

after judicial  scrutiny is complete and a conviction is made out through the 

filtration process, the issue of a sanction really would become inconsequential. 

It was held in paragraphs 10 and 11 of the Report as under: 

“A court of appeal or revision is debarred from reversing a finding 

(or even an order of conviction and sentence) on account of any 

error  or  irregularity  in  the  sanction  for  the  prosecution,  unless 

failure of justice had been occasioned on account of such error or 

irregularity. For determining whether want of valid sanction had in 

fact occasioned failure of justice the aforesaid sub-section enjoins 

on the court a duty to consider whether the accused had raised 

any objection on that score at the trial stage. Even if he had raised 

any  such  objection  at  the  early  stage  it  is  hardly  sufficient  to 

conclude that there was failure of justice. It has to be determined 

on the facts of each case. But an accused who did not raise it at 

the trial stage cannot possibly sustain such a plea made for the 

first time in the appellate court. 

In a case where the accused failed to raise the question of valid 

sanction  the  trial  would  normally  proceed  to  its  logical  end  by 

making a judicial scrutiny of the entire materials. If that case ends 

in conviction there is no question of failure of justice on the mere 

premise that no valid sanction was accorded for prosecuting the 

public  servant  because  the  very  purpose  of  providing  such  a 

filtering  check  is  to  safeguard  public  servants  from frivolous  or 

mala fide or vindictive prosecution on the allegation that they have 

committed offence in the discharge of their official duties. But once 

the judicial filtering process is over on completion of the trial the 

purpose of providing for the initial sanction would bog down to a 

surplusage. This could be the reason for providing a bridle upon the 
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appellate and revisional forums as envisaged in Section 465 of the 

Code of Criminal Procedure.””(Emphasis added)

 39. In the present case, the trial is complete. Parties have led their 

respective evidences. This court is now required to judicially scrutinize 

the evidence led by the parties. 

 40. I  am of the opinion that the sanction granted in the case even 

otherwise  was  not  vitiated  for  the  reason  that  the  entire  material 

collected during investigation including the material showing income of 

the wife of the accused was not placed before the authority competent 

to grant sanction or the draft sanction order was not placed before the 

sanctioning authority. 

 41. Note dated 24.09.2003 (Mark PW-17/1) by the Under Secretary, 

note  dated  08.10.2003  (Ex.PW-17/B)  of  Deputy  Secretary  and  the 

subsequent notes including note dated 17.12.2003 (Mark PW 17/3) of 

Joint Secretary of MHA in the sanction file show that the contention of 

the accused that his wife was earning much more than him was duly 

recorded in that file. These officers were however of the opinion that 

even if the benefit of the income of wife of the accused is given to him 

for the purpose of non-verifiable expenses, the assets of the accused 

would remain 26% higher than his likely savings. The notings also show 

that the officers were also of the opinion that it would not be correct to 

discount  all  the  household  assets  observed  at  the  residence  of  the 

accused on the ground of income of his wife as no such contention was 

raised by the accused at  the time when the observation  memo was 
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prepared and it is not reasonable to presume on practical considerations 

that  the  accused would  not  have at  all  contributed anything toward 

household  expenses during the check period.  Thus,  in  this  case,  the 

attention of the sanctioning authority was specifically drawn to the fact 

that the wife of the accused was having many fold higher income than 

that of the accused. 

 42. Moreover,  material  on  record  and the  evidence led during trial 

would show that most of the items of income, expenditure and assets as 

imputed by the CBI on the accused in the chargesheet have not been 

disputed by the accused. The difference between the accused and CBI 

centers  around the  effect  of  income of  wife  of  the  accused,  income 

earned by the accused before the check period and the income earned 

by the accused as transfer and traveling allowances during his posting 

at Goa and Arunachal Pradesh, on the assets held by the accused at the 

end  of  check  period.  All  the  above  contentions  and  other  material 

contentions raised by the accused including his statement were made 

part  of  the  sanction  file.  The  officials  had  recorded  all  material 

contentions of the accused in an impartial manner and their views on 

those contentions before the Hon'ble Deputy Prime Minister accorded 

sanction in that file. Hence, I am of the opinion that in the facts of this 

case the sanction order is not vitiated on the ground that the evidence 

of  income of the wife of  accused was not placed before the Hon'ble 

Deputy  Prime  Minister  or  for  the  reason  that  the  entire  material 

collected during investigation which runs into thousands of pages was 
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not  placed  before  that  authority.   Accused  has  failed  to  show  any 

prejudice much less failure of justice in this case. 

 43. Learned counsel  for  the accused points out  that PW-17 himself 

vide his note dated 08.10.2003 (Ex.PW-17/B) in the file of Ministry of 

Home Affairs relating to grant of sanction had opined that there was no 

prima  facie  case  against  the  accused  and  thus  the  sanction  of 

prosecution in  this  case be not  given.  However,  subsequently  PW-17 

proceeded to pass the sanction order. Reference in this regard is also 

made  to  the  note  dated  14.01.2004  (Mark  PW-17/4)  of  Mr.K.K.Kalra 

(under Secretary-UTS-I, Ministry of Home Affairs). Learned counsel also 

submits  that  as  per  the  order  on  sanction  Ex.PW-17/A,  the 

disproportionate assets in possession of the accused were to the tune of 

40.57%  of  his  known  sources  of  income,  while  as  per  note  dated 

14.01.2004 of Sh. K.K. Kalra, under Secretary, Ministry of Home Affairs, 

the disproportionate assets in the possession of the accused were 26% 

and this also shows that there was no proper application of mind. 

 44. Reliance by the accused on the notings of  the Under Secretary 

and the Deputy Secretary is misplaced. These notings were made at the 

initial stages of consideration of the case for grant of sanction. It would 

appear  from subsequent  notings  that  the  views  of  these  officials  as 

recorded in the earlier notings got changed after having a meeting with 

the  officials  of  CBI  on  this  case.  Moreover,  these  views  were  not 

approved  by  the  higher  officials  and  the  competent  authority  i.e. 

Hon'ble Deputy Prime Minister. 
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 45. In  Union of India & Ors. Vs. Vartak Labour Union [JT 2011 (3) SC 

110], the Hon'ble Supreme court held as follows: 

“It is trite that inter-departmental communications and notings in departmental 

files do not have the sanction of law, creating a legally enforceable right. In 

Sethi  Auto  Service  Station  &  Anr.  Vs.  Delhi  Development  Authority  &  Ors. 

[  (2009)  1 SCC 180  ], a Division Bench of this Court, in which one of us (D.K. Jain, 

J.) was a member has observed thus: 

"Needless  to  add  that  internal  notings  are  not  meant  for  outside 

exposure.  Notings  in  the  file  culminate  into  an  executable  order, 

affecting the rights of the parties, only when it reaches the final decision-

making  authority  in  the  department,  gets  his  approval  and  the  final 

order is communicated to the person concerned." 

15. Similar views are echoed in Jasbir Singh Chhabra & Ors. Vs. State of Punjab 

& Ors. [(2010) 4 SCC 192]. This Court has observed that: 

"It  must always be remembered that in a democratic  polity like 

ours, the functions of the Government are carried out by different 

individuals at different levels. The issues and policy matters which 

are required to be decided by the Government are dealt with by 

several  functionaries some of  whom may record notings on the 

files favouring a particular person or group of persons. Someone 

may  suggest  a  particular  line  of  action,  which  may  not  be 

conducive to public interest and others may suggest adoption of a 

different mode in larger public interest. However, the final decision 

is required to be taken by the designated authority keeping in view 

the larger public interest." 

 46. Noting dated 08.10.2003 (Ex.PW-17/B) was made by PW-17 as an 

officer  in  hierarchy  of  the  officials  in  the  Ministry  of  Home  Affairs 

expressing his views on the subject while considering the case for grant 

of sanction. Order Ex.PW-17/A was issued by PW-17 for implementation 

of the decision by the competent Authority namely the Hon’ble Deputy 
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Prime Minister. There was no contradiction as contended on behalf of 

accused. 

 47. PW-17  during  his  cross-examination  explained  that  in  his  note 

there was only a presumptive hypothetical analysis that even if  it be 

presumed that Mr. J.K. Sharma did not spend even a penny to meet the 

house  hold  expenses  during  the  check  period,  the  disproportion 

continues to be as high as 26% of his known sources of income. This is 

even otherwise apparent from reading of that noting.  Thus it is held 

that there was a valid sanction for prosecution of the accused in this 

case. 

Length of the Check Period

 48. The FIR in this case was registered on 31.01.2000. For the purpose 

of FIR, the check period was taken as 1982 to 31.01.2000 i.e. from the 

date the accused joined IPS to the date of FIR. However, for the purpose 

of charge-sheet the check period has been taken from 01.02.1993 to 

01.02.2000. The reason given in the charge-sheet for taking this period 

as the check period is that the accused was not holding any sensitive 

post  till  he  was posted as  DCP,  North  East  District,  Delhi  in  January 

1993.  It  is  also  stated  in  the  charge-sheet  that  investigation  has 

established that almost all the assets in question had been acquired by 

the accused after 1993 and as such for the purpose of computation of 

assets,  the check period has taken as 01.02.1993 to 01.02.2000 i.e. 

from the date of his posting as DCP North East District of Delhi to the 

date of search at his residence.
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 49.  The accused contends that CBI was not justified in confining the 

check period from 01.02.1993 to 01.02.2000 and CBI should have taken 

the check period from the date of his joining IPS to 01.02.2000. I find no 

substance in this contention. 

 50. In  the  judgment  reported  as   State  of  Maharashtra  vs.  Pallonji 

Darabshaw Daruwalla [1988 SCR (1) 906], the Hon’ble Supreme Court 

observed as follows:

“In  order  to  establish  that  a  public-servant  is  in  possession  of  pecuniary 

resources and property, disproportionate to his known sources of income, it is 

not imperative that the period of reckoning be spread-out for the entire stretch 

of  anterior  service  of  the  public-servant.  There  can  be  no  general  rule  or 

criterion,  valid for  all  cases,  in regard to the choice of  the period for  which 

accounts are taken to establish criminal misconduct under  Section 5(1)(e) of 

the 'Act'. 

The choice of the period must necessarily be determined by the allegations of 

fact on which the prosecution is founded and rests. However, the period must 

be such as to enable a true and comprehensive picture of the known sources of 

income  and  the  pecuniary  resources  and  property  in  possession  of  by  the 

public-servant  either  by  himself  or  through any  other  person on his  behalf, 

which are alleged to be so disproportionate. In the facts and circumstances of a 

case, a ten year period cannot be said to be incapable of yielding such a true 

and comprehensive picture. The assets spilling-over from the anterior period, if 

their existence is probablised, would, of course, have to be given credit-to on 

the income side and would go to reduce the extent and the quantum of the 

disproportion.”

 51. CBI  has  given  justification  for  taking  this  period  as  the  check 

period. The accused has been given benefit of his bank balances at the 

inception  of  check period,  other  savings,  household  articles  acquired 

before the check-period and other expenses such as payments for LIC 

policies  and  subscriptions  to  chit  funds  during  pre-check  period. 
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Payments for LIC Policies and subscriptions to chit funds are really in the 

nature of assets.  The accused has not been able to show any prejudice 

on account of the confinement of the check period from 01.02.1993 to 

01.02.2000. Thus, this contention is also rejected.

Alleged absence of preliminary enquiry: 

 52. Another  preliminary  contention  raised  by  the  accused  is  that 

before registration of the FIR, no preliminary enquiry was held by the 

CBI.  It  is  contended that  had the  preliminary  enquiry  been made,  it 

would have been revealed that the assets imputed to the accused in the 

FIR were not owned by him and the FIR would not have been registered. 

He relies on the case of Ashok Tshering Bhutia vs State Of Sikkim [(2011 

VII AD (SC) 64] and specially on the following observations: -

“This Court in P. Sirajuddin etc. v. The State of Madras etc., AIR 1971 SC 520; 

and State of Haryana & Ors. v. Ch. Bhajan Lal & Ors., AIR 1992 SC 604 has 

categorically  held  that  before  a  public  servant  is  charged  with  an  act  of 

dishonesty  which  amounts  to  serious  mis-demeanor  and  an  FIR  is  lodged 

against  him,  there  must  be  some  suitable  preliminary  enquiry  into  the 

allegations by a responsible officer. Such a course has not been adopted by the 

prosecution though  the law declared by this Court is binding on everyone in 

view of  the  provisions  of  Article  14 of  the  Constitution,  which  would  by  all  

means override the statutory provisions of the Cr.P.C. and such an irregularity is 

not curable nor does it fall within the ambit of Section 465 Cr.P.C.” 

 53. The Hon’ble Supreme Court in the same paragraph observed that 

the aforesaid observations do not lay down law of universal application. 

No such suggestion was given to the investigating officers (PW-46 and 

PW-54) in this case.  The trial is complete. This court is now required to 
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examine the evidence on record. Allegation of absence of preliminary 

enquiry would not be of significance at this late stage.

On merits of Charge

 54. The accused is facing trial under Section 13 (2) read with Section 

13 (1)(e) of Prevention of Corruption Act, 1988. The relevant portion of 

the provision as existed at the time of  registration of FIR read as under: 

“Criminal  misconduct  by  a  public  servant.—(1)  A  public  servant  is  said  to 

commit the offence of criminal misconduct,—

 xxxx xxxx xxxx xxxx

(e) if he or any person on his behalf, is in possession or has, at any time during 

the period of his office, been in possession for which the public servant cannot 

satisfactorily account, of pecuniary resources or property disproportionate to his 

known sources of income. 

Explanation.—For  the  purposes  of  this  section,  “known  sources  of  income” 

means  income received  from any  lawful  source  and  such  receipt  has  been 

intimated in accordance with the provisions of any law, rules or orders for the 

time being applicable to a public servant.

(2) Any public servant who commits criminal misconduct shall be punishable 

with imprisonment for a term which shall be not less than one year but which 

may extend to seven years and shall also be liable to fine.”

 55. Section 13 (1) (e) of PC Act, 1988 is similar to Section 5 (1)(e) of 

PC Act, 1947. In  M. Krishna Reddy Vs. State Deputy Superintendent of 

Police,  Hyderabad  [(1992)  4  SCC  45],  the  Hon'ble  Supreme  Court 

observed that:-

“To substantiate a charge under Section 5(1)(e)  of  the Act,  the prosecution 

must  prove  the  following  ingredients,  namely,  (1)  the  prosecution  must 

establish that the accused is a public servant, (2) the nature and extent of the 

pecuniary resources or property which were found in his possession (3) it must 

be proved as to what were his known sources of  income, i.e.  known to the 
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prosecution and (4)  it  must  prove,  quite  objectively,  that  such resources or 

property found in possession of the accused were disproportionate to his known 

sources of income. Once the above ingredients are satisfactorily established, 

the offence of criminal misconduct under Section 5(1)(e) is complete, unless the 

accused is able to account for such resources or property. In other words, only 

after  the  prosecution  has  proved  the  required  ingredients,  the  burden  of 

satisfactorily accounting for the possession of such resources or property shifts 

to the accused.”  

 56. In  State  of  Maharashtra  Vs.  Wasudeo  Ramchandra  Kaidalwar 

[(1981) 3 SCC 199], the Hon'ble Supreme  Court observed as follows:-

“The  expression  'burden  of  proof'  has  two  distinct  meanings  (1)  the  legal 

burden. i.e. the burden of establishing the guilt, and (2) the evidential burden, 

i.e. the burden of leading evidence. In a criminal trial, the burden of proving 

everything essential to establish the charge against the accused lies upon the 

prosecution, and that burden never shifts. Notwithstanding the general rule that 

the burden of proof lies exclusively upon the prosecution, in the case of certain 

offences, the burden of proving a particular fact in issue may be laid by law 

upon the accused. The burden resting on the accused in such cases is, however, 

not so onerous as that which lies on the prosecution and is discharged by proof 

of  a  balance  of  probabilities.  The  ingredients  of  the  offence  of  criminal 

misconduct  under  Section  5(2)  read  with  S.5(1)(e)  are  the  possession  of 

pecuniary  resources  or  property  disproportionate  to  the  known  sources  of 

income  for  which  the  public  servant  cannot  satisfactorily  account.  To 

substantiate the charge, the prosecution must prove the following facts before 

it  can bring a  case  under S.  5(1)(e),  namely,  (1)  it  must  establish that  the 

accused  is  a  public  servant,  (2)  the  nature  and  extent  of  the  pecuniary 

resources or property which were found in his possession, (3) it must be proved 

as to what were his known sources of income i.e. known to the prosecution, and 

(4) it must prove quite objectively, that such resources or property found in 

possession  of  the  accused  were  disproportionate  to  his  known  sources  of 

income. Once these four ingredients are established,  the offence of criminal 

misconduct under S. 5(1)(e) is complete, unless the accused is able to account 

for  such  resources  or  property.  The  burden  then  shifts  to  the  accused  to 

satisfactorily account for his possession of disproportionate assets. The extent 

and nature of burden of proof resting upon the public servant to be found in 
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possession of disproportionate assets under S. 5(1)(e) cannot be higher than 

the test laid by the Court in Jahgan's case (supra), i.e. to establish his case by a 

preponderance of probability. That test was laid down by the court following the 

dictum  of  Viscount  Sankey,  L.C.  in  Woolmington  v.  Director  of  Public 

Prosecutions.  The  High  Court  has  placed  an  impossible  burden  on  the 

prosecution to disprove all possible sources of income which were within the 

special knowledge of the accused. As laid down in Swamy's case (supra), the 

prosecution  cannot,  in  the  very  nature  of  things,  be  expected to  know the 

affairs  of  a  public  servant  found  in  possession  of  resources  or  property 

disproportionate to his known sources of income i.e. his salary. Those will be 

matters specially within the knowledge of the public servant within the meaning 

of S.106 of the Evidence Act, 1872. Section 106 reads:

S. 106. when any fact is especially within the knowledge of any person, 

the burden of proving that fact is upon him. 

In  this  connection,  the  phrase  the  burden  of  proof  is  clearly  used  in  the 

secondary  sense  namely  the  duty  of  introducing  evidence.  The  nature  and 

extent of the burden cast on the accused is well settled. The accused is not 

bound to prove his innocence beyond all reasonable doubt. All that he need do 

is to bring out a preponderance of probability.” 

 57. In  Virender Singh Vs. CBI [2010 SCC Online (Del) 4053], Hon'ble 

Delhi  High Court  after  taking note of  the various  judgments of  Apex 

Court summed up the law as follows:-

“25. Thus,  the  obligation  of  the  accused  public  servant  to  satisfactorily 

account for the assets remains the same under both PC Act, 1947 (after 1964 

amendment) and under the PC Act, 1988. Enactment of Section 13(1)(e) of the 

PC Act, 1988, which is replacement and pari materia to Section 5(1)(e) of the PC 

Act, 1947, in this regard makes no distinction. The requirement of law remains 

the same. The public servant/accused has to account for to the satisfaction of 

the Court that the assets available with him or his resources for purchase of the 

assets were not disproportionate to the known sources of his income. The onus 

in  this  regard  does  not  undergo  any  change  or  modification  with  the 

introduction of the Explanation to Section 13(1)(e) of the PC Act, 1988. It is a 

different matter that a public servant may find it difficult to discharge the said 

onus unless he has a lawful source of income and the said income has been 

intimated   to    the     authorities    concerned   in  accordance with law. But the 
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explanation does not enact or create an absolute prohibition/bar to curtail right 

of the accused public servant to satisfactorily account for the assets. Similarly, 

the explanation does not alter or change the law on what or which assets the 

accused/public servant are required to be account for. The assets can be those 

which have been disclosed and also other assets which have not been disclosed 

by  the  public  servant  but  there  is  evidence  that  the  asset  are  possessed, 

belongs to or held by the accused public servant. The Law on the said aspect 

has not undergone a change or altered by introduction of the explanation. 

27. As  noticed  above,  Section  13(1)(e)  of  the  PC  Act,  1988  makes  a 

departure from the principle of criminal jurisprudence that the burden always 

lies on the prosecution to prove the ingredients of the offences charged and 

never shifts on the accused to disprove the charge framed against him. Thus, 

the  legal  effect  of  the  Section  13(1)(e)  is  that  it  is  for  the  prosecution  to 

establish that the accused was in possession of property disproportionate to his 

known sources of income but the term “known sources of income‟ will mean 

the  sources  known  to  the  prosecution  and  not  the  sources  known  to  the 

accused and within the knowledge of the accused. In view of the explanation, 

the  known  sources  of  income‟  must  be  legal  and  declared  by  the  public 

servant. It is for the accused to account satisfactorily for the money/assets in 

his  hands  or  the  property  possessed by  him and satisfy  the  Court  that  his 

explanation is worthy of acceptance. Onus in this regard is upon the accused to 

give satisfactory explanation.”

 58. As per the charge sheet the income of the accused during the 

check  period  was  Rs.22,63,988/-  and  he  was  having  savings  of 

Rs.92,657/- at the beginning of check period as follows:

Chart-I

S.
No.

Particulars Amount (in Rupees)

(a) Income from salary 9,09,283.00
(b) Income from loans from family members/relations/Bank

(i) Loan from Arun Sharma (brother-in-law) 1,25,000.00
(ii) Loan from Sh.B.N. Sharma (father-in-law) 1,00,000.00
(iii) Loan from Smt. Renu sharma (wife) 2,00,000.00
(iv) Housing loan from UCO Bank 2,00,000.00
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(c) Income from Balussery Benefit Chit Fund 1,76,900.00
(d) Income from Impartial Chits Pvt. Ltd. 2,00,000.00
(e) Income from gifts by father-in-law 21,000.00
(f) Income from bank interest 9,680.64
(g) Income  from  survival  benefit  of  LIC  Policy 

Nos.110540227 and 110540070 
39,000.00

(j) Income from GPF Advance: 1,60,000.00
(k) Income on account of special provisions on transfer to 

North-Eastern Region
30,600.00

(l) Income from honorarium received from Delhi  Lotteries 
for acting as Judge in draws.

28,925.00

(m) Income from sale of gun in June 1999 35,000.00
(n) Income from sale of car 28,600.00

Total Income during check period 22,63,988.00
Add Bank balance available  at  the  beginning of  the  check 

period
92,657.00

Total 23,56,645.00

 59. There is a typographical error in the charge-sheet and items (h) & 

(i)  are  not  mentioned  in  the  charge-sheet.  For  the  purpose  of 

convenience  and  continuity,  the  same  system  as  mentioned  in  the 

charge-sheet is noted in the above chart. 

 60. As per the allegations in charge-sheet the expenditure incurred by 

the accused during check-period was Rs.15,81,717/- as follows:

Chart-II

S.
No.

Particulars Amount (in Rupees)

1. Payment to C.S. Officers Institute 4,450.00
2. Payment to Delhi Golf Club 5,000.00
3. Repayment of UCO Bank Housing Loan 1,17,119.00
4. Payment  to  Delhi  Gymkhana  Club  with  application  for 

membership
5,000.00

5. Payment to VSNL for internet connection 3,500.00
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6. Payment  of  LIC  Premium  in  respect  of  policy 
nos.110539928, 111728497, 110540070, 110540227

1,55,807.40

7. Payment  of  LIC  Premium  in  respect  of  policy 
nos.111418423 & 111418424

67,752.00

8. Payment to Balussery Benefit Chit Fund 2,23,667.00

9. Payment to Impartial Chits Pvt. Ltd. 1,82,750.00

10. Payment to Delhi Police Officers Mess 2,440.00

11. Payment  to  Vasant  Valley School,  Vasant  Kunj  towards 
educational expenses of Ms. Prerna Sharma (daughter) 

18,850.00

12. Payment  to  MTNL  vide  cheque  No.736730  dated 
22.10.1999

10,000.00

13. Payment to Smt. Renu Sharma towards refund of loan 
vide cheque No.736702 dated 27.01.1999

2,00,000.00

14. Advance to Smt. Renu Sharma by cheques from SB A/c 
maintained with SBI Main Branch paid through clearing 
on 10/04/93 and 14/12/93 as is evidence from the copy 
of pass-book attached with the return for the year 1993-
94 and corresponding documents of IT returns of Renu 
Sharma

1,80,000.00

15. Purchase of Foreign Exchange under FTS on 18/5/98 22,745.00

16. Purchase of .315 bore gun on 4/4/96 29,612.00

17. Payment of licence fee for the period 9/98 to 8/99 10,512.00

18. Payment to Sh. Vinod Pruthi 3,000.00

19. Payment of interest on refund of unused car advance in 
February 1996

1,953.00

20. Payment of commission to one Sadhu Singh Chauhan for 
arranging domestic help

1,400.00

21. Payment of income tax vide challan dated 23.09.1994 891.00

22 Payment  of  commission  to  one  National  Motors  for 
arranging sale of car No.DLIC-7477 during June 1993

2,000.00

23. Payment of water & electricity charges from Feb.1993 to 
Jan, 2000 for 9-B, Telegraph Lane

25,269.00

24. Payment of fee to FMS for MBA on 31.5.1996 5,000.00

25. Non-verifiable  expenses (family  maintenance),  1/3rd of 
the salary

3,03,000.00

TOTAL 15,81,717.00

 61. Moreover, as per the charge-sheet the assets of accused at the 

end of the check-period amounted to Rs.17,30,969/-as follows:
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Chart-III

a) House hold  articles  found during  the  course  of  search  of  his 
official residence (excluding the articles of his parents) as per 
inventory dated 01/02/2000

3,27,553.00

b) DDA Dwarka  SFS  Category-III  Flat  No.56,  3rd  Floor,  Pocket-2, 
Sector-12,  He Has  made  total  payment  including  conveyance 
charges of Rs.90,880/-

12,96,365.00

c) Credit balance in American Exp. Bank a/c No. 320138927 53,309.00

d) Credit balance in A/c No.01190340775 in SBI Main branch, New 
Delhi

1464.00

e) 500 shares of Reliance Petroleum Ltd. purchased during 1995-96 6477.00

f) 200 shares of Mardia Chemicals Ltd. @Rs.5/- per share and 200 
debentures @Rs.37.50 per debenture on 5.2.93: 

7600

g) 200 Equity shares on Mardia Steel Ltd. purchased. 10,000.00

h) Payment  to  ICICI  safety  bonds  vide  cheque No.736704 dated 
09/02/99 paid through clearing on 13/02.99 

10,000.00

i) Purchase of National Savings Certificate on 25.02.94 10,000.00

j) Deposits in PPF A/C No.31429 with SBI Main Branch 8,200.00

Total assets held by accused in his own name 17,30,968.00

 62. Thus, as per the chargesheet, the sum of income of the accused 

during the check-period and his savings at the beginning of the check 

period  was  Rs.23,56,645/-  and  he  had  incurred  expenditure  of 

Rs.15,81,717/-  during  this  period.  Hence  his  likely  savings  (income-

expenditure) was Rs.7,74,928/-. As against this likely savings, he was 

found in possession of assets amounting to Rs.17,30,968/-  at the end of 

the check-period. In the circumstances he was in possession of assets of 

Rs.9,56,040/-  (Rs.17,30,968-7,74,928)  which  were  disproportionate  of 

his  known  sources  of  income  and   40.57%  higher  than  the  known 

sources of his income. 

 63. Vide order on charge dated 30.10.2006, my learned predecessor 

allowed additional income of Rs.1,04,962/- to the accused as follows:
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CHART IA

(i) Survival benefits in respect of insurance policies. Rs.35,000/-
(ii
)

Deduction from salary towards premium of LIC Policy. Rs.29,316/-

(iii
)

Refund  of  paid  amount  due  to  cancellation  of  SFS  flat  at 
Dwarka. 

Rs.40,646/-

Total Rs.1,04,962/-

 64. In  addition,  vide  the  order  on  charge  dated  30.10.2006,  the 

expenditure  incurred  by  the  accused  during  the  check-period  was 

reduced by Rs.36,768/- as follows:

Chart II-A

(I) Amount towards VSNL connection paid by DD of  Renu Sharma 
(wife) on 15.09.1998

Rs.3,500/-

(ii
)

Payments made to Balussary Chit Fund [(counted twice as the 
cheques had returned and then paid again (5006+9612=14,618)]

Rs.14,618/-

(iii
)

Miscalculation and twice counting of cheque etc. to Impartial Chit 
(P) Ltd.

Rs.18,650/-

Total Rs.36,768/-

 65. Thus,  as per the order on charge,  total  income of the accused 

including  the  savings  at  the  beginning  of  the  check  period  was 

Rs.24,61,607/-(23,56,645+1,04,962=24,61,607/-).   The  total 

expenditure  incurred  by  the  accused  as  per  that  order  was 

Rs.15,44,949/-(15,81,717-36,768). Hence, likely savings of the accused 

would be Rs.9,16,658/- (24,61,607-15,44,949). As against these savings 

he was found in possession of assets amounting to Rs.17,30,968/-. Thus, 

the  accused  was  having  assets  which  were  disproportionate  to  his 

known  sources  of  income  to  the  tune  of  Rs.8,14,310/-  (assets-likely 

savings). The charge was ordered to be framed accordingly. 
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 66. The charge thus framed against the accused on 30.10.2006 reads 

as under: 

“That you being a public servant while working as Deputy Commissioner 

of Police, North East District, Delhi and on various other posts during the 

period  1.2.1993  to  1.2.2000  acquired  assets  amounting  to 

Rs.17,30,968/- as against your likely savings of Rs.9,16,658/- and the 

net disproportionate assets comes to Rs.8,14,310/- , which are beyond 

your  known  sources  of  income,  for  which  you  could  not  explain 

satisfactorily and thereby you committed an offence punishable u/s 13 

(2) read with 13 (1) (e) of the Prevention of Corruption Act and within 

the cognizance of this court”. 

 67. The trial proceeded on the above charge. CBI did not challenge 

the order on charge at  any stage.  During trial,  the accused filed an 

application dated 15.04.2010 under Section 216 CrPC for alteration of 

the charge on the ground that in view of the evidence that has come on 

record,  the  disproportionate  assets  mentioned  in  the  charge  framed 

against him were liable to be reduced. That application got dismissed 

vide  the  order  dated  04.09.2010  as  misconceived  and  an  abuse  of 

process of law. 

 68. It may be noted here that as per the FIR, the accused was having 

assets atleast worth Rs.40.00 lakhs which were disproportionate to the 

known sources of income of the accused, while as per the charge-sheet 

the accused was having assets disproportionate to the known source of 

his income to the extent of Rs. 9,56,040/-. This substantial difference in 

the allegations of the FIR and the charge-sheet is on account of the fact 

that in the FIR, the accused was imputed with the ownership of certain 
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properties such as one farm house, industrial plot, flat at Dwarka, car 

etc. However in the chargesheet, the accused was not imputed with the 

ownership of these properties except the flat at Dwarka, which is in the 

name  of  the  accused.   Material  on  record  shows  that  during 

investigation it was revealed that the other properties were owned by 

the wife of the accused, who is stated to be an independent business 

woman running her own business and a company which was owned by 

her. There was no allegation in the charge-sheet that these properties 

were  linked  to  the  accused.  Wife  of  the  accused  was  not  made  an 

accused either as an abettor or a conspirator by CBI.  Averments in the 

charge-sheet  show  that  the  wife  of  the  accused  owned  substantial 

properties years before she got married to the accused. No charge was 

framed in respect of the properties owned by the wife of the accused. 

No evidence was led by CBI during trial to show that these properties 

were linked to the accused in any manner. 

 69. My attention has also been drawn to a recent judgment of a Bench 

comprising of three Hon'ble judges of the Apex Court reported as Vasant 

Rao Guhe vs. State of Madhya Pradesh [2017 IX AD (SC) 1], which was 

also in the context of a charge of criminal misconduct under section 13 

(1) (e) and punishable  under section  13(2) of the P.C. Act, 1988. The 

Hon'ble Supreme Court observed as follows: 

“17. The materials on record and the rival assertions have received our due 

attention.  The accusations on which the charge under Section 13(1)(e)  read 

with Section 13(2) of the Act were framed against the appellant have been set 
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out hereinabove. Admittedly, having regard to the ultimate figures as calculated 

by the Courts below, the charge has undergone a metamorphosis. This assumes 

immense significance in view of the fact that no fresh charge had been framed 

on  the  allegations  for  which  the  appellant  was  eventually  convicted  and 

sentenced.  Any adverse inference prejudicial to the appellant was thus not 

available in law, he not having been confronted with the altered imputations. To 

reiterate, the charge for which the appellant finally has been convicted wears a 

new complexion different from the one with which he had been arraigned at the 

initiation of the trial. The appellant thus for all practical purposes was subjected 

to a trial involving fleeting frames of accusations of which he was denied prior 

notice.  This  is  clearly  opposed  to  the  fundamental  precepts  of  a  criminal 

prosecution.

18. Apart therefrom, both the Courts below indulged in voluntary exercises 

to quantify the pay of the appellant for the periods excluded by the prosecution 

as well as his agricultural income and that too premised on presumptions with 

regard  to  his  possible  expenditures  /  investments  and  his  share  in  the 

agricultural  receipts,  having regard to the nature of  the charge cast on the 

appellant and the inflexible burden on the prosecution to unfailingly prove all 

the  ingredients  constituting  that  same,  there  could  have  been  no  room 

whatsoever of any inference or speculation by the Courts below.”

INCOME 

 70. The income of the accused as per order on charge including his 

savings at the beginning of check period was Rs.24,61,607/-. As would 

be anticipated, the accused admits all the items of incomes alleged by 

the prosecution and shown in Chart I. Infact, during trial, the prosecution 

did not prove incomes under heads (l) and (m) of Chart-I and thus the 

accused led evidence in his defence to show that these incomes were 

indeed earned by him.

 71. The accused admits that the amounts of incomes shown as items 

(b) (c), (d), (e), (j), (l) & (m) of Chart-I represent the correct amount of 
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incomes  earned  by  the  accused  during  the  check-period.  As  noted 

earlier there are no item nos. (h) or (i) which is a typographical error. It 

is, however, the case of the accused that the amounts of incomes under 

items (a), (f), (g) & (k) of chart-I have been assessed on the lower side 

by CBI. It is also his contention that his pre-check period income has not 

been correctly accounted for and CBI should have added the income of 

his wife to his income. These contentions may now be examined. 

Item (a) : Income from salary of the accused

 72. CBI has taken the salary of the accused for the check-period as 

9,09,283/-. The accused claims that the documents on record show that 

his salary during check period actually was Rs.9,15,312/- and thus, he 

claims benefit of Rs.6,029/-. He refers to the documents Ex.P-F, Ex.PW-

46/C and  Ex.P-G. 

 73.  I have seen the calculations filed by the accused in the written 

submissions.  The  figures  taken  by  the  accused  for  the  purpose  of 

calculation  of  his  total  salary  for  the  check  period  match  with  the 

documents on record. There appears to be a totaling error. Copy of this 

calculation was handed over to the learned Senior Public Prosecutor who 

did not point out any error in the same. Thus, I am of the opinion that 

the total salary of the accused be enhanced by Rs.6,029/-. 

Item (f) : Income from bank interest. 

 74. As per the CBI, the accused received Rs.9,680.64 by way of bank 

interest  for  the  check  period.  As  per  the  accused  he  received 

Rs.10,860.20  as  bank  interest  for  that  period.  Thus,  he  claims  an 
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additional income of Rs.1,180/- under this item. He contends that the 

documents submitted by the prosecution are not complete and he relies 

on his own documents. 

 75.  I have seen the calculations filed by the accused in the written 

submissions.  The  figures  taken  by  the  accused  for  the  purpose  of 

calculation  of  his  bank  interest  for  the  check  period  match with  the 

documents on record.  Again, there appears to be a totaling error. Copy 

of this calculation was also handed over to the learned Senior Public 

Prosecutor who did not point out any error in the same. Thus, I am of the 

opinion that the total income of the accused be enhanced by Rs.1,180/-. 

Item (g) : Survival benefits from LIC policies

 76. The accused was having certain money back LIC policies including 

policies  bearing  No.111418423,  111418428,  110540070  and 

110540227.  These  policies  were  purchased  before  the  check  period. 

Accused  got  one  survival  benefit  for  each  of  these  four  mentioned 

policies during the check period. CBI in the chargesheet accounted for 

the survival benefits received by the accused for policies bearing Nos. 

110540070  and  110540227.  CBI  however  did  not  account  for  the 

survival benefits received by the accused vide policies 111418423 and 

111418428.  Thus  as  per  the  charge-sheet,  the  accused  got  survival 

benefits on two insurance policies of Rs.39,000/-. The accused claims 

that the total survival benefits on insurance policies received by him 

was  Rs.74,000/-  and  thus,  he  seeks  additional  survival  benefits  of 

Rs.35,000/- over and above Rs.39,000/-. 
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 77. Order  on  charge  dated  30.10.2006  shows  that  the  benefit  of 

Rs.35,000/- as claimed by the accused has already been extended to 

him vide that order and the charge framed against him already includes 

the amount of Rs.35,000/- as income in addition to Rs.39,000/- under 

this item. Thus, this claim of the accused is rejected. He cannot be given 

benefit twice. Statements of DW-4 from UCO Bank and DW-5 from LIC 

are also of no help to the accused for the same reason. 

Item (k) : Transfer and Traveling Allowance (T&TA) of the accused during 

his posting at North East Region (Itanagar, Arunachal Pradesh).

 78. CBI included an amount of Rs.30,600/- as income under this item. 

The accused claims that he had earned Rs.3,00,741/- under this item 

and thus he claims additional income of Rs.2,70,141/-. 

 79. Evidence  on  record  shows  that  after  his  selection  to  IPS,  the 

accused mostly remained posted at Delhi. On 08.09.1997, the accused 

was transferred to Goa. He remained posted at Goa till January, 1998. In 

January/February  1998,  the  accused  was  transferred  from  Goa  to 

Arunachal Pradesh and was posted at Itanagar. He remained posted at 

Itanagar  till  January  1999  and  then  was  transferred  back  to  Delhi. 

Accused  refers  to  the  statements  of  pay  and  allowances  during  his 

tenures at Goa (Ex.P-G) and Itanagar (Ex.P-K) and contends that these 

two  statements  show  that  he  had  received  a  total  amount  of 

Rs.3,00,741/- as Transfer and Traveling allowance during these periods. 

He contends that this whole amount should be added to his income. 
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 80. Transfer  and  Traveling  Allowances  (T&TA)  are  not  a  source  of 

income to a government servant but only a compensation to meet his 

expenses during transfer or traveling. Thus, it is presumed that these 

allowances  are  consumed  during  the  journeies  and  in  expenses 

incidental thereto. However, it is always open to a government servant 

to lead evidence to show that he had infact saved something out of 

those  allowances.  The  question  of  automatically  considering  entire 

traveling allowance as a source of income does not arise. [See R. Janki 

Ram Vs. State, represented by Inspector of Police, CBI, Madras (2006) 1 

SCC 697,  Hemanta Kumar Mohenty vs.  State of  Orissa (1973)  1 SLR 

1121 and Janki Ballabh vs. State of Orissa (1995) Crl.L.J.  1110)]. The 

burden thus was on the accused to show that he had saved certain 

amount out of T&TA.

 81.  The learned defence counsel  submits  that  in  the  facts  of  this 

case,  the  accused  was  not  required  to  prove  that  he  had  saved 

something out of transfer and traveling expenses as the investigating 

officers (PW-46 and PW-54) during cross-examination stated that they 

had not conducted any investigation regarding income, expenditure and 

assets  of  the accused.  In  view of  the clear  position of  law as noted 

above, this contention of the accused cannot be accepted. I am of the 

opinion that except to the extent noted hereinafter, benefit of whole of 

the Transfer and Traveling Allowance cannot be granted to the accused. 

 82. CBI in the charge-sheet has allowed an income of Rs.30,600/- as 

income on account of special provisions on transfer to North East Region 
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[item (k) of chart-I]. There are no further particulars about this item in 

the  charge-sheet.  The  sanction  order  dated 10.02.2004 (Ex.PW-17/A) 

passed by the Central Government, however, shows that this amount of 

Rs.30,600/-  was  actually  the  amount  of  transfer  allowances  of  one 

month's basic pay paid each at the time of transfers to Itanagar and 

then back to Delhi (Rs.15,100/- paid at the time of transfer from Goa to 

Itanagar and Rs.15,500/- paid at the time of transfer from Itanagar to 

Delhi).

 83. The accused has been claiming the benefit of whole of the amount 

received by him for transfer to Itanagar from Goa and back to Delhi. 

This amount comes to Rs.1,42,780/- (92,780+50,000). This benefit was 

not extended to the accused. The reason as recorded in the sanction 

order (Ex.PW-17/A) for this omission was as follows:-  

“Sh. J.K. Sharma was given lump-sum transfer allowance of one month’s basic 

pay i.e. 15,100/- at the time of transfer from Goa to Itanagar in Jan., 1998 and 

when he was transferred from Itanagar to Delhi during Jan. 1999 he was given 

Rs.15,500/-  towards  this  allowance and the  same can be considered as  his 

income. He has claimed full baggage charges at the time of these transfers, 

which means that he carried full baggage and did not claim full 1/3rd of baggage 

charges without carrying anything as provided under the rules. Hence benefit of 

Rs.30,600/- alone is being given to him and luggage charges of Rs.85,008/- at 

the  time  of  his  posting  to  Arunachal  Pradesh  during  Jan.,1998  and  against 

transfer to Delhi from Arunachal Pradesh in January, 1999 are being taken as his 

actual expenditure”. 

 84. Attention  of  this  court  has  however,  been  drawn  to  OM 

No.2014/3/83-E.IV issued by Government of India, Ministry of Finance, 

Department of Expenditure dated 14.12.1983. Clause (vi) thereof reads 

as follows:
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  “(vi.) Traveling Allowance for journey on transfer:

 In relaxation of orders below S.R. 116, if on transfer to a station in the 

North-Eastern  region,  the  family  of  the  Government  servant  does  not 

accompany him, the Government servant will be paid traveling allowance on 

tour for self only for transit period to join the post and will be permitted to carry 

personal effects up to 1/3rd of his entitlement at Government cost or  have a 

cash equivalent of carrying 1/3rd of his entitlement or that difference in weight 

of the personal effects he is actually carrying and 1/3rd of his entitlement as the 

case may be, in lieu of the cost of transportation of baggage. In case the family 

accompanies the Government servant on transfer, the Government servant will 

be entitled to the existing admissible traveling allowance including the cost of 

transportation of  the  admissible  weight  of  personal  effects  according to  the 

grade to which the officer belongs,  irrespective of the weight of the baggage 

actually carried. The above provisions will also apply for the return journey on 

transfer back from the North Eastern Region.”(Emphasis added).

 

 85. The other OMs and circulars on record would show that the above 

referred facility to the central government servants for posting in North 

East  Region was  never  withdrawn.  The above noted provision  shows 

that a central government employee on posting to North East Region is 

eligible  for  payment  of  transfer  allowance  irrespective  of  the  actual 

expenses incurred by him under this head. In the event, the family of 

the central government employee accompanies him, he is eligible for 

the complete amount, but in the event the family of that employee does 

not accompany him, he is entitled to 1/3rd of the amount. OM shows that 

this facility has been given to the government employees for attracting 

and retaining the services of competent officers for service in the North 

East  Region.  In  the  circumstances  the  reason  for  not  extending  this 

benefit to the accused at the subsequent stage does not appear to be 
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correct.  CBI has not led evidence to show as to whether the amount 

received by the accused as luggage charges was 1/3rd of the entitlement 

of the accused or his total entitlement. CBI did not make investigation 

on  this  aspect  as  would  be  evident  from  the  cross-examination  of 

investigating officers (PW-46 & PW-54). It is not essential for this benefit 

that the family of the employee should remain with him throughout the 

tenure of his posting. 

 86. Material on record also shows that after CBI moved the Central 

Government for grant of sanction for prosecution, doubts arose about 

the  case  of  CBI.   Thus  there  was  a  meeting  chaired  by  the  Joint 

Secretary, Ministry of Home Affairs and attended by officials of CBI and 

Ministry of Home Affairs on 03.11.2003. From the noting by the under 

Secretary (MHA)in the sanction file, it is seen that during that meeting it 

was felt that certain amounts which legitimately accrued to the accused 

should be added to his income. These amounts were (a) Honorarium of 

Rs.28,925/-  received  by  the  accused  from  Delhi  Lotteries  (b)  Sale 

amount of Rs.35,000/- on account of a gun sold in June 1999, after due 

permission from the competent authorities and (c) Luggage charges to 

the extent of Rs.85,008/- paid to the accused during his posting with 

Government of  Arunachal  Pradesh. This  position was affirmed by the 

Deputy Secretary, Joint Secretary, Home Secretary and the sanction was 

granted by the Hon’ble Deputy Prime Minister on 06.01.2004. Benefit of 

items (a) and (b) was given to the accused by the Central Government 

in  the  sanction  order  dated  10.02.2004  subsequently  issued 
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(EX.PW-17/A)  and  CBI  in  the  charge-sheet.  Benefit  under  item  (c) 

however subsequently was not given for the reasons noted above in the 

sanction order (Ex.PW-17/A) and the chargesheet.

 87. Investigating officers (PW-46 and PW-54) admitted that they did 

not make any investigation on this subject. Burden to prove his case on 

the accused is not as onerous as that on prosecution. In the facts and 

circumstances of this case and having regard to the evidence that has 

come on record,  I  am of  the  opinion  that  an  amount  of  Rs.85,008/- 

should be added to the income of the accused under this item. 

Pre check period earnings and gifts.

 88. Accused had joined IPS in the year 1982. CBI for the purpose of 

present  case  has  taken  the  check  period  from  01.02.1993  to 

01.02.2000.  During  the  period  1982  to  January  1993,  the  accused 

earned Rs.4,70,827/-  as would be shown by Ex.P-F (D-77) and Ex.P-K 

(D-150).  The  accused  before  joining  IPS  was  working  as  Programme 

Officer at National Co-operative Development Corporation (NCDC) and 

he had received Rs.14,583/- as salary from NCDC. It is the contention of 

the accused that he should be given the benefit of the entire amount for 

the purpose of present trial. 

 89. CBI  in  the  charge  sheet  has  accounted  for  the  income earned 

before the check period to the extent of Rs.92,657/- being the amounts 

of  bank  balances  available  in  the  beginning  of  the  check  period.  In 

addition,  the  accused  has  been  given  the  benefit  of  the  household 

articles  observed  during  search  operation  at  his  residence  but 
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purchased before the check period to the extent of Rs.1,49,310/- These 

include the household articles purchased by his wife. He has also been 

given the benefit of payments made to the chit funds and for insurance 

policies  before  the  check-period,  which  are  actually  in  the  nature  of 

assets though shown as expenditure. 

 90. The accused has not  shown that he was having any additional 

bank balance or owned any other asset before the check period out of 

the  assets  which  are  part  of  the  present  charge  sheet.  It  would  be 

difficult  to  accept  the  contention  of  the  accused  that  he  was  not 

spending any money before the beginning of the check period. If he was 

saving  his  income in  totality  that  would  have  reflected  in  the  bank 

balances or in some other form. Thus there is no force in this contention 

of the accused and the same is hereby rejected. 

 91. Another similar contention of the accused that he should be given 

the benefit of Rs.25,000/- received by him from his in-laws at the time of 

his marriage as admitted by CBI in the chargesheet, cannot be accepted 

for  the  same  reason.  Accused  got  married  in  1986  while  the  check 

period starts from 01.02.1993. Amount of Rs.25,000/- received as gift 

either would have been consumed before the check period or would be 

reflected in his bank balances. Thus, no further benefit can be given to 

the accused under this item. 

Income of Wife

 92. The  charge  sheet  avers  that  investigation  was  conducted  with 

respect  to  the  income,  expenditure  and  assets  held  in  the  name of 
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Mrs.Renu  Sharma  wife  of  Sh.  J.K.  Sharma  who  is  stated  to  be  an 

independent  business  woman.  Investigation  revealed  that  the  total 

assets held/acquired in the name of Smt. Renu Sharma during the check 

period were to the tune of Rs.97,88,136/-. Her income during this check 

period  was  calculated  at  Rs.85,56,226/-  and  her  expenditure  was 

amounting to Rs.52,67,034/-. Her likely savings were, therefore, to the 

tune of Rs.32,89,192/-. As against these savings her assets were worth 

Rs.97,88,136/-  which  were  disproportionate  to  the  tune  of 

Rs.64,98,944/-.  Income of  Smt.Renu Sharma thus  cannot  explain  the 

disproportion of accused J.K. Sharma. There are no further particulars in 

the charge-sheet. 

 93. The  chargesheet  further  avers  that  one  file  containing  original 

papers relating to purchase of land measuring 129 canals and 14 marlas 

in Distt. Udhampur during the year 1982 by Mrs. Renu Sharma was also 

recovered from the locker maintained with New Delhi Vaults Ltd. Apart 

from this,  another  land measuring 89 Kanal  and 2 Marlas  of  land in 

Sonawari, Distt. Baramulla had been purchased by Mrs. Renu Sharma 

during 1982. However, investigation has proved that the said lands in 

Jammu & Kashmir  are  the  benami  properties  of  Mahila  Dhyan Vidya 

Peeth, a registered society based in Delhi of which Ms. Renu Sharma 

was a member since 1981. The amount spent in the purchase of the 

said lands was given by Mahila Dhyan Vidya Peeth and no income or any 

other benefit was derived by Ms. Renu Sharma from the said lands. The 

accused  got  married  with  Renu  Sharma in  the  year  1986.  As  noted 
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earlier, the prosecution during the course of trial never challenged the 

incomes earned by the wife of the accused and she was not made an 

accused either as an abettor or as conspirator.

 94.  The accused claims that the income of his wife should be added 

to his income. I am of the opinion that income of the wife of the accused 

cannot be added to the income of the accused.  Assets of the wife have 

also not been added to his assets.  

 95. Material  on  record  shows  that  the  accused  had  taken  loan  of 

Rs.2.0 lacs from his wife during check period which was returned back 

by him to his wife during the check period vide cheque no.736702 dated 

27.01.1999. It is the not the case of the accused that he had received 

any other loan or gift from his wife during the check period. It is not 

shown or contended that any asset other than house-hold goods of the 

accused which are part of the charge sheet is related to the income of 

his wife or it was his wife who has acquired any asset in his name. Thus, 

income of the wife of the accused cannot be added to the income of the 

accused. Income of the wife of the accused would however be relevant 

for  the  purpose  of  items  of  household  articles  (assets)  and  living 

expenses (expenditure) as discussed in the later part of this judgment. 

Calculation of Net Income.

 96. In view of above discussion, the net income of the accused during 

the check period and his bank balances at the beginning of the check 

period for the purpose of the present trial would come to Rs.25,53,824/-

as follows:
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(i) Income during check period + savings 

at the beginning of the check period 

as per order on charge: Rs.24,61,607/-

(ii) (Add):Salary received but not shown 

 due to calculation error: Rs.6,029/-

(iii) (Add):Interest received from bank 

but not shown due to 

calculation error: Rs.1,180/-

(iv). (Add): Transfer & Travelling allowance: Rs.85,008/-

Total: Rs.25,53,824/-

EXPENDITURE

 97. Expenditure  of  the  accused  under  various  items  is  shown  in 

chart-II. The benefit extended to the accused vide the order on charge is 

shown in  chart  II-A.  Statement  of  accused  under  section   313 Cr.PC 

would show that there is no dispute about the items and the amounts of 

expenditure under  items (1), (2), (3), (4), (6), (7), (10), (12), (13), (15), 

(16), (19), (21), (22) and (24) of Chart-II, Item No.(5) was excluded from 

calculation vide the order on charge and benefit  thereof  has already 

been given to the accused. The dispute is confined to items (8),  (9), 

(11), (14), (17), (18), (20), (23) and (25) of that chart. Contentions of the 

accused in respect of the disputed items of expenditure may now be 

looked into.

Item Nos. (8) and (9) : Payments made to Ballusari Benefit Chit Fund and 

Impartial Chits Pvt. Ltd.

 98. CBI  had  shown  expenditure  of  Rs.2,23,667/-  by  way  of 
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subscriptions  to  Ballusari  Benefit  Chit  Fund  and  Rs.1,82,750/-  to 

Impartial  Chits  Pvt.  Ltd.  Amounts  received  back  by  the  accused 

including the additional amount from these chit funds during the check 

period have been shown in the income of the accused. The witnesses 

from these chit funds were not cross-examined. In his statement under 

section 313 CrPC, the accused did not dispute the copies of statement 

of  accounts  of  the  chit  funds.  Errors  due  to  double  counting  of 

dishonoured cheques were accounted for in the order on charge and the 

accused thus has already been given benefit of these errors. There is no 

evidence to show that the accused paid less than what is shown in the 

order on charge.  Thus, the contention of the accused in respect of these 

two items is rejected. 

Item  No.11:  Payment  to  Vasant  Valley  School  towards  educational 

expenses of daughter of the accused.

 99. CBI has alleged that a sum of Rs.18,850/- was paid by the accused 

towards  fees  and  other  expenses  to  the  school  for  education  of  his 

daughter  Miss  Prerna  Sharma.   The  accused  contends  that  the  total 

amount of educational expenses of his daughter were paid by his wife 

and not by him and thus this expense imputed on him in not justified. 

 100. Ex.PW-2/A which is the statement of account of fees etc. paid on 

behalf of Miss Prerna Sharma to the school shows that a total amount of 

Rs.1,45,590/- was paid to that school towards fees and other expenses 

during the check period. Statement of PW-7 (Chartered Accountant of 

the accused and his wife) shows that between financial years 1992-93 
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to  1999-2000,  a  sum of  Rs.1,29,080/.-  was  paid  by  the  wife  of  the 

accused to that school as follows:

F.Year Payment made to school (Rs.)
1992-93 7800
1993-94 12765
1994-95 11170
1995-96 23370
1996-97 10800
1997-98 21055
1998-99 8160
1999-2000 33960
Total 1,29,080

 101. Thus, there was some additional payment made to school  over 

and above the payments made by the wife  of  the accused.  CBI  has 

imputed expenditure only to the extent of Rs.18,850/- to the accused 

under this item. No other person would have made this payment.  In 

fact,  material  on  record  namely  the  consolidated  chart  of  payments 

made at Vasant Valley School shows that the accused made payment of 

Rs.16,200/- vide cheque No.595135 dated 03.07.1998 from his account 

at  American  Express  Bank,   Rs.2350/-  and  Rs.300/-  on  other  dates 

during the check period. Rest of the payments were made by his wife. 

Thus, this item cannot be excluded from the expenditure incurred by the 

accused during the check period. 

Item No.(14): Advance to Smt. Renu Sharma by cheques from SB A/c 

maintained with SBI Main Branch paid through clearing on 10/04/93 and 

14/12/93 as is evident from the copy of pass-book attached with the 

return for the year 1993-94 and corresponding documents of IT returns 
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of Renu Sharma.

 102. Expenditure  under  item (14)  is  evident  from copy  of  passbook 

attached  with  the  return  of  the  year  1993-94  and  corresponding 

documents  of  income  tax  returns  of  Renu  Sharma.  Benefit  of  this 

amount cannot be given to the accused. 

Item No.(17): Payment of licence fee for the period 9/98 to 8/99

 103. Accused claims benefit  of  Rs.10,512/-  on the ground that some 

part of this  license fee was paid by him in advance. That would make no 

difference to the expenditure incurred by the accused. Thus, no benefit 

can be extended to the accused under this item. 

Item No.(18):Payment of Rs.3,000/- to Sh. Vinod Pruthi

 104. Accused has not been able to show that this amount was not paid 

to Sh. Vinod Pruthi who was chartered accountant of accused and his 

wife. This contention is hereby rejected. 

Item No.(20): Payment of commission to one Sadhu Singh Chauhan for 

arranging domestic help.

 105. There is no evidence to show that an amount of Rs.1,400/- was 

paid by the accused to Sandhu Singh Chauhan for arranging domestic 

help. No question appears to have been put to the accused during his 

statement under section 313 CrPC on this issue. This amount is liable to 

be excluded from his expenses. 

Item No.23 : Payment of water and electricity charges from February 

1993 to January 2000 for 9-B, Telegraph Lane, New Delhi.

 106. Payment of water and electricity charges from February 1993 to 
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January 2000 for the residence of the accused amounting to Rs.25,269/-. 

I  am  of  the  opinion  that  this  amount  of  Rs.25,269/-  is  liable  to  be 

excluded as this has to be taken as part of non-verifiable expenses. This 

is also shown by document Ex.DW-7/B, which is a circular issued by CBI 

on  the  subject  though  on  a  subsequent  date.   Thus  this  amount  of 

Rs.25,269/- is liable to be reduced from the expenditure of the accused. 

Item No.25 : Non-verifiable expenses (family maintenance), 1/3rd of the 

salary of accused.

 107. CBI has counted Rs.3,03,000/- as non-verifiable expenses (family 

maintenance) being 1/3rd of the salary of the accused net of taxes. 

 108. The accused contends that this practice of CBI is arbitrary.  He 

otherwise  contends  that  he  was  not  spending  any  amount  towards 

maintenance  of  his  family  and  this  complete  amount  is  liable  to  be 

excluded  from his  expenditure.  He  contends  that  his  wife  being  an 

independent business woman was earning manyfold more than him and 

it was she who was spending money on living expenses. He refers to the 

statement of the PW-7 to show that his wife was making considerable 

amounts of drawings from her business and statements of  her credit 

cards to show actual expenses on the family. It is also contended that in 

the facts of this case, CBI was not justified in mechanically applying the 

rule of 1/3rd and CBI should have made efforts to find out the actual 

amount spent by the wife of the accused and the accused if any, on 

day-to-day expenses of the house. It  is  pointed out that evidence on 

record  shows  that  the  accused  made  very  little  expenditure  on  the 
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family during seven years of the check-period. 

 109. Accused also refers to the document Ex.DW-7/A which is policy 

circular bearing No.27/2/78-DD dated 27.02.1978 issued by the Policy 

Division  of  CBI  to  all  the  SPs  of  CBI  and  in  which  the  norms  for 

determining the non-verifiable expenses were laid down. The relevant 

part of that circular reads as follows:-

“Among  non-verifiable  items  are  house-hold  expenses  such  as  kitchen 

expenses, expenses on clothing and linen etc. The kitchen & living expenses 

would include expenditure on rations and groceries, sugar, tea, milk, biscuits, 

bread, butter, eggs, poultry, fish, vegetables, fruits, cooking oil, gas and fuel, 

news paper and magazines, expenses on hobbies etc. All these expenses are 

mostly  non-verifiable;  Unless  the  public  servant  has  kept  a  record  of  these 

expenses.  The determination of  these expenses has been the most  difficult 

task. Usually the estimate given by the public servant is too low, whereas the 

estimate by the investigating officer is without sound basis. No hard and fast 

rule can be laid down for estimating kitchen expenses of the public servant. It 

has, however, been decided that whenever information is available from the 

Bureau of Statistics, the same may be collected and made use of in estimating 

expenses of  the  accused.  The expenses  on  items which  are  not  taken into 

account by the Bureau of Statistics should be separately determined. The broad 

indicators  for  estimation  of  household  expenses  where  there  is  no  better 

method of calculation are (1) the size of the family (ii) the living standard of the 

family as may be evidenced by the house-hold effects recorded in the inventory 

prepared at the time of search such as TV set, Radiograms, Refrigerators, other 

electrical gadgets etc.  (iii)  the living standard as may be shown by clothing 

items and items of jewellery; (iv) the style of living as may be shown by club 

and  other  entertainment  expenses,  the  mode  of  travelling,  the  expenses 

incurred on holidays and other trips,  the expenses incurred on religious and 

other ceremonies (v) the style of living as may be shown by maintenance of 

cars and other vehicles and also by the mileage done every month; (vi) the 

expenses  on  domestic  servants  (vii)  expenses  on  hobbies  and  (viii) 

maintenance of pets etc. while estimating the “household expenses”, all these 

factors should be discussed in detail in SP's Report to justify the estimates. If 

the public servant has given a low estimate of expenses, the reasons for its 
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non-acceptance should be discussed in SP's Report. The golden principle which 

has to be kept in mind is that whenever it is possible to collect evidence about 

expenses the same must be collected.  To reiterate,  the investigating officer 

should  not  be  permitted,  as  far  as  possible,  to  base  his  calculations  on 

presumptions”. 

It  is  pointed out  by the accused that  this  circular  was in force 

when  the  chargesheet  was  filed  in  this  case.  This  document  was 

summoned by the accused during his defence evidence from CBI. 

 110. It was noted by my learned Predecessor in the order on charge 

dated 30.10.2006 that the practice of  CBI to account for 1/3rd of the 

salary  as  kitchen  and  living  expenses  is  based  on  the  judgment  of 

Hon’ble Supreme court in the case of Sajjan Singh Vs. State of Punjab 

[1964 (1) CrLJ 310]. Even otherwise this practice cannot be considered 

arbitrary. However, there is merit in the contention of the accused that 

this norm should not be applied mechanically as would also be apparent 

from the circular Ex.DW-7/A also. 

 111.  Accused had only one child who at the relevant time was a school 

going  girl.   His  father  had  his  own  independent  income  by  way  of 

pension from the Government and may have some private income from 

work he was doing as admitted by the investigating officer  (PW-46). 

There is nothing to support the averment of the investigating officer that 

the parents of the accused were maintaining a separate kitchen, even 

though  they  continued  living  with  the  accused  in  the  official 

accommodation of the accused.  Income of the wife of the accused was 

manyfold higher than the salary of the accused. CBI has not disputed 
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the  income  of  the  wife  of  the  accused.   During  the  course  of  his 

evidence, PW-7 deposed that as per the accounts of Mrs. Renu Sharma, 

she had withdrawn a sum of Rs.28,45,522/- from her business. I am of 

the  opinion  that  in  the  facts  of  the  this  case  and  especially  having 

regard to manyfold higher income of wife of the accused and evidence 

of  actual  expenditure  in  the  form  of  credit  cards  statements  and 

payment of fees for the child by the wife of the accused, the accused 

cannot be imputed with the living expenses up to the extent of 1/3 rd of 

his salary. I am of the opinion that accused can at best be imputed with 

the non-verifiable expenditure only to the extent of Rs.75,000/- the rest 

being born by his wife. Thus an amount of Rs.2,28,000/- is liable to be 

excluded from the expenditure of the accused. 

Calculation of net expenditure

 112. In view of above discussion, the total expenditure of the accused 

for the purpose of  the present trial  would come to Rs.12,90,280/-  as 

follows:

(i). Expenditure as per order on charge  Rs.15,44,949/-

(ii). (Less): Excess non-verifiable expenses: Rs.2,28,000/-

(iii).   (Less): Water & Electricity charges: Rs.25,269/-

(iv). (Less): Payment to Sadhu Singh for

   arranging domestic help: Rs. 1400/-

Net Expenditure: Rs.12,90,280/-
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ASSETS

 113. As per the chargesheet, the total assets held by the accused in his 

own name at the end of check period were Rs.17,30,968/- as shown in 

chart-III above.  The quantum of assets for the purpose of framing of 

charge were also taken as Rs.17,30,968/-.

 114. The values of  the assets are shown in Chart-III  and have been 

proved by the witnesses of the prosecution. The accused has otherwise 

not disputed that he was the owner of the assets as mentioned at item 

nos. (c),(f),(g) and (h) of chart-III. Dispute is confined to assets at items 

Nos.(a) (b), (d), (e) and (i) of that chart.

Item (a) : Household articles of the residence of the accused.

 115. Material  on  record  shows  that  the  residential  premises  of  the 

accused at 9-B, Telegraph Lane, New Delhi was searched on 01.02.2000. 

The observation memo prepared at the time of search is on record as 

Ex.PW-9/B.  The  observation  memo enumerates  the  household  assets 

and  their  assumed  costs  and  dates  of  acquisition.  The  observation 

memo Ex.PW-9/B also records that the approximate costs and date of 

acquisition of various house hold articles have been taken on the basis 

of information furnished by Mrs.Renu Sharma (wife of the accused) and 

in consultation with the two independent witnesses namely Sh. M.Ekka 

(PW-9)  and  Sh.Rakesh  Kumar  (PW-10),  who  are  government  officials 

from income tax  department  and  who  had  accompanied  the  search 

party. Ex.PW-9/B runs into 20 pages. There is no dispute that Ex.PW-9/B 

is having signatures of accused and his wife on each page. 
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 116. As per the observation memo Ex.PW-9/B, the accused was found 

in  possession  of  house-hold  articles  valued  at  Rs.3,27,553/-.  These 

articles do not include house-hold articles worth Rs.2,42,475/-,  which 

were  acquired  by  the  accused  before  the  check-period,  household 

articles owned by his parents and household articles received as gifts 

from in-laws and other relatives, as follows:

(a) Assets in the hands of the accused but acquired before the 
check-period 

Rs.1,49,310/-

(b) Household articles owned by the father of the accused. As 
per CBI, though the parents of the accused were residing at 
the  official  residence  of  the  accused  but  they  were 
maintaining a separate kitchen 

Rs.93,165/-

(c) House-hold articles received as gifts either during marriage or 
otherwise

Value 
assumed  as 
Nil. 

Total Rs.2,42,475/-

 117. The  accused  has  not  disputed  that  the  house-hold  articles 

mentioned in the observation memo Ex.PW-9/B were seen in his house. 

It  is  however  his  case  that  all  the  house-hold  articles  shown  in  the 

observation  memo were  purchased  by his  wife,  who was  admittedly 

earning manyfold higher than him. He refers to the statements of credit 

cards in the name of his wife to show that the payments for many of the 

household  articles  imputed  on  the  accused  were  made  by  his  wife 

through credit cards.

 118. CBI has taken 1/3rd of the salary of the accused as non-verifiable 

expenses and has also taken into account the clothes, food items such 

as rice, ghee, pulses etc. as part of his house-hold assets.  CBI was not 

justified in counting the non-verifiable expenditure of the accused and 
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separately counting the expenses of clothing, items of food etc. as his 

assets. 

 119. The chargesheet itself records that the house-hold articles of the 

accused before the check-period include the articles purchased by his 

wife and it is not possible to say as to which article was purchased by 

whom? There is no reason why the same logic would not apply to the 

check period. In  D.S.P., Chennai vs K.Inbasagaran [(1992) 4 SCC 45]  in 

similar circumstances, the Hon’ble Supreme Court held as follows:

“It is true that when there is joint possession between the wife and husband, or 

father  and  son  and  if  some  of  the  members  of  the  family  are  involved  in 

amassing illegal wealth, then unless there is categorical evidence to believe, 

that this can be read in the hands of the husband or as the case may be, it 

cannot be fastened on the husband or the head of the family.”

That judgement was also in the context of a prosecution for possession 

of disproportionate assets. 

 120.  It is contended on behalf of the accused that in view of law laid 

down  by  Hon’ble  Supreme  Court  in  DSP  Chennai  (supra) and  the 

evidence  on  record  showing  income  of  his  wife,  all  the  household 

articles  mentioned  in  Ex.PW-9/B  are  liable  to  be  excluded  from 

consideration altogether. It is also contended that the burden to show 

beyond reasonable doubt that the assets including the household items 

were owned by the accused was on the prosecution and it was not for 

the  accused  to  prove  otherwise.  Moreover,  there  is  no  reason  to 

presume that the house-hold articles were owned by him and not by his 

wife and such a presumption can equally be made in favour of his wife. 
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There is substantial force in these contentions. In any event, I am of the 

opinion that at best, household articles to the extent of Rs.75,000/- can 

be counted in the hands of the accused as having being acquired during 

the  check  period.  Thus  an  amount  of  Rs.2,52,553/-  is  liable  to  be 

excluded from the assets of the accused under this item. 

Item (b):  amount  paid  to  DDA for  the  flat  No.56,  3  rd   floor,  pocket-II,   

Sector-12, Dwarka (Allotted by Delhi Development Authority).

 121. The accused claims benefit of Rs.8,286/- on the ground that this 

amount  was  paid  subsequent  to  the  check  period  by  way  of 

maintenance charges as is evident from Ex.P-22. 

 122. There is no substance in this contention. The accused has been 

imputed with the value of Rs.12,96,365/- towards this flat.  The disputed 

amount  of  Rs.8,286/-  is  not  the  part  of  charge  framed  against  the 

accused. 

Item  (d)  :  Credit  balance  in  account  no.01190340775  in  SBI  Main 

Branch, New Delhi

 123. As per the CBI the accused was having Rs.1,464/- in his account. 

The accused in his statement said that this is not correct but no further 

particulars were given. Thus, no benefit can be given to the accused 

under this item. 

Item  (e):  500  shares  of  Reliance  Petroleum  Ltd.,  purchased  during 

1995-96.

 124. The accused was owning 500 shares of Reliance Petroleum Ltd. 

As per CBI the amount paid by the accused for purchase of these shares 
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was Rs.6,477/-  while  the accused claims that  he had paid  a  sum of 

Rs.5,000/-  for  purchase  of  these  shares.  He  relies  on  Ex.P-3/7  to 

Ex.P-3/11  and  he  claims  benefit  of  Rs.1,477/-  under  this  item. 

Documents on record namely share certificates of Reliance Petroleum 

Ltd. show that the accused owned 500 shares allotted by that company 

in his name and each of the shares was of Rs.10/-. CBI has not explained 

as to why the cost of these shares has been taken as Rs.6,477/-. Thus, 

an amount of Rs.1,477/- is liable to be reduced from the assets of the 

accused. 

Item (i): National Saving Certificate (NSC) of Rs.10,000/-

 125. The accused in his statement under section 313 CrPC claimed that 

this NSC (Ex.P-7/20) was purchased by his father Sh.R.P.Sharma but in 

the name of the accused and therefore name of accused appears on 

that NSC. There is no evidence to show that this NSC was purchased by 

the father of the accused. The NSC is in the name of the accused and 

thus the presumption would be that the accused was the owner thereof. 

Thus,  benefit  of  Rs.10,000/-  under  this  item cannot  be  given  to  the 

accused. 

Calculation of net assets:

 126. In view of above discussion, the net assets of the accused would 

come to Rs.14,76,538/-as follows:               

(i) Amount of assets as per order on charge:     Rs.17,30,968/-

(ii) (Less) cost of excess house hold goods 

  imputed on the accused by the prosecution:  Rs.2,52,553/- 
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(iii) (Less) Excess amount imputed on shares of

 Reliance Petroleum Ltd.  Rs.1,477/-

Net assets:       Rs.14,76,938/-

 127.   The  relevant  income and  savings  at  the  beginning  of  check 

period  for  the  purpose  of  the  accused  for  present  trial  has  been 

assessed at Rs. Rs.25,53,824/-.  His expenditure has been assessed at 

Rs.12,90,280/-. Thus the likely savings of the accused as on 01.02.2000 

would have been Rs.12,63,544/-. His net assets on that day have been 

assessed at Rs.14,76,938/-. Hence, excess assets in his hands over and 

above  his  likely  savings  at  the  end  of  check  period  would  be 

Rs.2,13,394/-. 

 128. It is well settled that an accused can hold additional assets to the 

extent of 10% of his total income over and above his likely savings; [see 

for example Krishnanand Agnihotri vs. State of MP [(1977) 1 SCC 816], 

M. Krishna Reddy vs. State Deputy Superintendent of Police   Hyderabad 

[(1992) 4 SCC 45] and Kedari Lal vs. State of Madhya Pradesh [(2015) 

14  SCC  505]. This  10%  in  this  case  would  come  to  Rs.2,55,382.40 

[Rs.25,53,824 x 10/100]. 

 129. The  accused  has  been  found  having  excess  assets  of 

Rs.2,13,394/-.  He could have held excess assets to the known sources 

of  his  income to the extent  of  Rs.2,55,382/-.   I  may add that  if  the 

household articles are excluded from consideration altogether for the 

reasons  noted  in  the  earlier  part  of  this  judgement,  the  amount  of 
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excess assets in the hands of the accused would be further reduced by a 

sum of Rs.75,000/-. Thus, it must be held that CBI has failed to show 

that the assets in the hands of accused Jatinder Kumar Sharma were 

disproportionate to known sources of his income. The prosecution was 

under an obligation to show beyond reasonable doubt that the accused 

held assets which were disproportionate to the known sources of  his 

income. Prosecution has failed to discharge this burden. Thus, issue of 

asking the  accused to  explain  the  disproportionate  assets  would  not 

arise.

 130. In view of  above discussion,  accused Jatinder Kumar Sharma is 

hereby acquitted of the charge under section 13(2) read with section 

13(1)(e) of the Prevention of Corruption Act, 1988.  

 131. Previous bail bond submitted by the accused stands cancelled and 

his surety is discharged. The accused has already furnished his fresh 

personal bond along with a surety bond in the sum of Rs.25,000/- each 

as required under section 437A of Cr. P.C. 

 132. File be consigned to Record Room after necessary compliance.

Announced in the open court 
on 30.10.2017                        

            Sarita Birbal
                Special Judge-CBI (PC Act)-06,
                           Tis Hazari Courts, Delhi 
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